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1. Constitutional framework of the Cooklslands

1.1 The Cook Islands Constitution

TheCooklslandsConstitution(the Constitution)cameinto effectin August1965.TheConstitution
gives effect to threémportant constitutional principles:

1 the doctrine of the separation of powers;

2 theindependenceof the judiciary;

3 the ruleof law.

1.1.1 The doctrine of the separation of powers

Therearethree distinctandseparatebranchesof government:

1 The executive: makes policy and administers public policy and allocates funds;

2  The Parliament: makes the law (legislature);

3 The judiciary: legal system and the Judges and Justices who interpret the law.

Each branch of government checks the rotesl functions of the other branches, so that the
balance opower betweerthe three branchessmaintained.The independencef the judiciaryis an

important element of the doctrine of separation of powers and is vital for maintaining the balance
of power.

1.1.2 Theindependenceof the judiciary

Thejudiciarymustbe independentandfree from all political or other influencein carryingout its
duties and in making decision§heindependenceof the judiciaryis protectedby:

U the Constitution;
U the concept of the rule of law;
U the process of appointing or removing judicial officers, and conditions of their appointment;
U  the immunity of Judges and Justices from civil actions.
1.1.3 Therule of law

This is the principle that all people and instituteare subject to and accountable to law that is
fairly appliedandenforced.Its purposeisto protect peoplefrom the arbitrary useof state authority.
The rule of law also recognizes that the Constitution is the supreme law of the land and provides
cheds and balances for the executive and legislative branches of governmertiZ &onstitution.

1.2 Branchesof government

1.2.1 Theexecutive (government)

Therole of the executiveisto makeand put into placegovernmentpolicy. Theexecutiveeffectively
runs and controls the public affairs of the country. The executive and Parliament are distinct even
though some members are in both.
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The executive is made up of:
U theheadof state;
U the+ E 1 Rppr&entative;
U the Prime Minister,;
U the Cabinetof Ministers;and

U the ExecutiveCouncil.

Headof state: SeeArts 2 and 12of the Constitution.

U  HisMajestythe Kingisthe headof state andhasthe executive authorityof the Cook Islands:
Arts 2, 12Consttution.

The+ E 1 ReprédentativeSeeArts 5and12(1)of the Constitution.

U 4 EA +RejreSant@tive exercis¢be executive authorityf the Cook Islands either
directly or through their officersHis Majesty the Kind DDT ET OO0 OFEsédntaive 1 C8 O 2 A
who stays in office for a@ear term: Art3 Constitution.

U Exceptas provided inthe CadE€ OOOET T h OEA +ET C60 2APOAOGAT OAO
Cabinet,the Prime Ministeior theappropriateministerwhen performing their dutiesArt 5
Constitution.

U The+ E T Repré€dentativaalsograntsassentto Billsactingonthe Prime- ET E @dideO 8 O
oncepassedoy Parliament:Art 44 Constitution.

PrimeMinister: SeeArt 2(6)of the ConstitutionAmendment(No.9) Act, 11774

U The Prime Minister is the head of government, in charge of Cabinet and a Member of
Parliament (MP)Art 2 (6). When Parliament i sessionthe PrimeMinisterisappointedby
OEA +ETC8O0 2ADPOAOAT OAOGEOA 11 OEA AAOBO OEAO «
the MPs (if not in session, then is it basedwehether they are likely to command the
confidence of a majority of MPs).

Cabinet:SeeArt 2 of the ConstitutionAmendment(No.23)Act 1999.

U  Cabinet is made up of the Prime Minister and 6 Ministers, being Members of Parliament
(MPs) or will be MPs (if appointed after an election but before the first session). Five
-ET EOOAOO 1T OEAO OEAT OEA O0OEI A -ETEOOAO AOA |
advice ofthe Prime MinisterThe Cabinet setthe direction andverseeghe executive
government but is collectively responsible to Parliament.

U 4 EA +Represdudive may appoint one minister who it anMP (but iseligible to be
an MP). This minister may attend and address meetings of Parliament and any committee
but may not vote on any question before Parliament.

U The Prime Minister gives each minister respdwigly for any government department or
subject.Thisincludesthe ministerthat looksafter the justice departmenandthe judiciary.
Executivecouncil:Seearts22(1) 25, 52, 54 of the Constitution.
U TheExecutiveCouncilconsistsofthe + E T Repr&3entativeindthe membersof Cabinet.

U Atleastthree Ministersmustbe presentat the meetingsof the ExecutiveCouncil.
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U Thecouncilmay:
1 consideranydecisionthe Cabinetmakesasrecordedin the Cabinetminutes:Art 25;
1 giveadvice on theppointmentandremovalof JudgesArts 52, 54.
1.2.2 Parliament

Art 270f the Constitution.

Parliament(alsoknowna® EA O( 1 60A6q Al 1 OEOCOO T £ wi [ Ai AROO £
systemof universalotesby electorsfrom the variousislands.Thespeakerwhoisnominatedby the

Prime Minister, enforces the rules.

The( T O Odleds©:
U providemembersto form the government(executive);
U  makenew lawsandupdateold laws;
U representthe peopleof the Cooklslands;
U examineandapprovegovernmenttaxesandspending;

U holdthe governmentto accountfor its policiesandactions.

Members ofparliament vote on every issue, and any decisions made must be decided by a majority
of the votesof the memberspresent(andat least12MPsmust be present),exceptwhenchangego
the Constitution arise.

Every question before Parliament shall be dedd®y a majority of the votes of the members
present(mustbe at least12not includingthe speaker) exceptfor changego the Constitution.

The+ E 1 Repré€3entativalissolveParliamentevery4 yearsunlesst hasbeendissolvedearlier.
SeeArt 44 of the Constitution,whichdefineshow Parliamentmakeslaw. Parliamenthasthe power

to make laws (known as Acts) for the peace, order and good government of the Cook Islands,
subject to the Constitution. It introduces and passes Bills in accordance with the Constitution and
with the standing orders of the Parliament.

Once a Bill has paed through all its parliamentary stages it can become an Act of Parliament,

forming part of the law. Any Memberof ParliamentmayintroduceanyBill or proposeany motion

for debate in Parliament.

ABillis not a law untikt is signecby the+ ET C6 0 2 ADOAOAT OAOEtkeMrieAOET C 11
Minister. Thisis calledthe O O | AUJGAD AThed &8 Repréentativanay summonthe Executive

#1 O1 AET O1F AT 1 OGEAAO Ai AT AT AT OO OF A "EIl xEAT OE
refusesto ® OAT O OI OEA "EI 18 4EEO 1 000 AA AiT A xEOEEI
Representative.

If the Executive Council decides that the Bill should be returned to Parliament to debate the

proposedamendmentsor becausehe + E T Représenative refusesto assentto it, the+ ET C8 O
Representative shall return the Bill to Parliament to reconsider.
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If the ExecutiveCouncildecidesthat the Bill shouldnot bereturnedto Parliamentto reconsideror

OEAO OEA +EIT G860 2DOBEOOART OLABEOGA AOBROIOA Ol T OEA " EI |
Representative must declare their assent to the Bill.

At that point, either the Billis passedwith the proposedamendments differentamendments,or in

its original form without any amendments, andthergti A0 AAAE O1 OEA +ET1C80 2.
must declare their final assent.

Membersof parliament(MPs):see Art 360f the Constitution.

U  TheConstitutiongives immunityto MPsfrom civil or criminalproceedingsvhenthey are
acting in their official capacity such as:

1 exercisingheir powersin government;
1 wordssaidor anyvotesmadein Parliamentor inanycommittee of Parliament;

1 anypublication ofanyreport, paper,vote orproceeding byor under the authorityof
Parliament.

U  MPscanbe suedandprosecutedn respectof actsby themoutsidetheir official capacity.

Houseof Arikis: SeeArts 8, 11of the Constitution; Houseof ArikisAct 1966(HAA).

U TheHouseof Arikisconsistsof upto 14 Arikis(chiefs)appointedbythe+ ET C8 O
Representativesubjectto the Constitution).

U  TheHouseof Arikishasthe following members (Art3(2) Constitution(asamendedin 2002):
four Arikisof the islandsof AitutakiandManuae;

three Arikisof the islandof Atiu;

oneAriki eachfrom the islandsof Mangaia,Manihiki,RakahangaPenrhyn;

three Arikisof the islandof Mauke;

three Arikisof the islandof Mitiaro;

the Ariki of the islandsof PukapukaandNassau;

A =4 =4 4 -4 A

sixArikisof the islandof Rarotonga.

U TheHouse ofArikismeets at least oncevery 12nmonthsin Rarotonga anaight members
must attend the meeting: $1HAA.

U  Theirfunctionsareto (s8 HAA):

1 consider any welfare issues relating to the people of the Cook Islands that Parliament
submitsandgive an opinion andhake recommendationto Parliament on thee
issues;

1 make recommendations together with their reasons on any issue affecting customs or
traditionsto the legislativeassemblywith the premieror their appointedrepresentative
invited to take part in the proceedings (if views are noanimous an explanatory note
must also state the minority views);

1  performanyother functionsasprescribedby law, but they have nopower tomake
laws: Art9(b).
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1.2.3 The judiciary
Thejudiciaryisanindependentbody that:
U interpretsandappliesthe lawsmadeby Parliament in accordance with the Constitution;
U developsandinterpretscaselaw;
U  solvedisputesof fact andlaw betweenindividuals,andbetweenindividualsandthe State.
1.3 The High Court

TheHigh Courtisanimportant part of the constitutional framework. It isdescribedn detailin ligh
Courd AAT T x8
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2. Sourcesof law

2.1 Introduction
Thesourcesof law are:

U The Constitution

U legislation,includingActs,ordinancesandregulations;
U the commonlaw (caselaw decidedby the Courts);

U custom.
2.2 TheConstitution
Arts 39, 41; Constitution.

The Constitutionisthe supremelaw of the Cooklslandsandall Acts of Parliamentmustnot conflict
with what the Constitution sets out. This means Judges and Justices must interpret and apply all
other lawsaccordingto what the Constitutionprovidesfor: Art 39(3) The Constitutionitself maybe
interpreted and therefore is affected by developments in the common law.

Themembersof the CooklIslandsParliamentcanonly changethe Constitutionby voting on anyBill
to change or repeal any part of the Constitution as follows:

U atthe vote beforethe final vote andat the final vote, the Bill mustreceiveaffirmative votes
of not less than twethirds of the membership (including vacancies) of Parliament and this
final vote must take place at least 90 days after the reading that preceded it;

U nosuchBll EO O AA DPOAOAT OAA Oi OEA +ETC60 2APOA
accompaniedy a certificate from the speakerof Parliamentto that effect: Art 41(1)

Likewise no Billto changeor repealanypart of the Constitutionshallbe submittedtothe+ ET C 6 O
Representativeunless:

U it hasbeenpassedoy Parliamentaccordingto article 41(1)of the Constitution;

U it hasbeen submittedto apollto personswho areentitled to vote aselectorsat ageneral
election of members of Parliament;

U it hasbeensupportedby at leasttwo-thirds of the valid votescastin suchapoll;
U itisaccompaniedy a certificate from the speakerof Parliamentto that effect: Art 41(2)
2.3 Legislation
Art 390f the Constitution.
Parliament may make laws (Acts) for the peace, order, and good government of the Cook Islands:

Art 39(1) Theselawsthen becomelegislation,unlessthey areinconsistentwith the Constitution,in
which case they can be declared void: 2%(3)

JudgesandJusticesnustinterpret andapplylegislation,whichistherefore affected by
developments in the common law.
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Legislationin the Cooklslandsconsistof:
U Acts (statutes);

U  subordinate legislation, such as regulations and rules.

Statutesthat applyin the Cooklslandsare:
U  Actspassedby the Parliamentof the Cooklslandsaccordingto Art 390f the Constitution;

U  Actsof the Parliamentof New Zealandthat are declaredto applyin the Cooklslands by the
Parliament ofthe Cookislandsaccording toArt 46 of the Constitution andhe New Zealand
Laws Act 1979

Legislation can be found in theonsolidated Laws of the Cook Islands 1997, and in subsequent
amendments.Toseestatutesonline,go the Pacificlslands_egallnformation Institute. Regulations
AT A 001 AOG AOA T AAA AU OEA +E1C60 2ADPOAOCAT OAOEOA

While human rights Conventions ratified by the Cook Islands are not in and of themselves sources of
law, where they have been incorporated into domestic law through legislation stating an intention

for the Act to be interpreted consistently with a humaghts convention, then the terms of the
Convention should also be considered in interpreting the Act. For examplé&ainely Protection

and Support Act 207states an intention at 8(f)for the Act to be read consistently with three
Conventions ratified by the Cook Islands, being @envention on the Rights of the Ch{{@RC), the
Convention on the Elimination of all Forms of Discrimination Against Wo(@&DAW) and the
Convention on the Rights of Persons with Disabili(ERPD).

Even where a ratified Convention has not been expressly incorporated into a relevant national law,
it can still be used as a guide in interpretation, especially regarding any gaps, inconsistencies or
ambiguities in the national laws.

Inaddition, where national laws are inconsistent with Aftor 65 of the Constitution, courts can
make declaratory judgrants that particular provisions of a law are inoperativeGhorge v
Attorney-Genera[2013] CKHC 65; OA 128 August 2013) the High Catneld that declarations of
incompatibility or inconsistency between the terms of a national law and a constitutional provision
(in this case, th&lectoral Anendment Act 200And the freedom of speech and expression in
Article 64(1)(e)of the Constitution), where the Court found there could be a basis for a declaration
that the Electoral Amendment Act 200Was inoperative.

2.3.1 Understanding and applying legislation

JudgesandJusticesnterpret andapplythe lawthrough the court systemby hearinganddeciding
cases. If you are hearingcase where you must make a decisimd the statute leaves this up to
your discretion, you may look at earlier court decisions on similar cases. This is called case law.

Generally, the meaning of certain words and phrases in a statute are usually found in an
interpretation or definition section at the beginningof eachAct. If not, the word or phraseshould be
given its natural and ordinary meaning.
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Wheninterpretingaword or phrase consider:
U definitionsin the Act (if any),
U alegal dictionary,
U  the contextof how ithas beerusedin the particularAct andsection,
U the purposeof the Act,
U relevant case law, and

U  whether it has been drawn from the constitution or from ratified human rights treaties.

Whenan Act saysthe court:

i Ol Adtsbmething,this meansthe powermay ormay not beexercised it isat your
discretion;

i O O EAdorndihingthis meansthat you must exercisethe power.
Takenote of anyamendmentsthat havebeenmadeto the legislation.Whenanamendmentcomes

into force, it will change particular sectionsthe relevant Act. It may also affect the operation of
other legislation.

2.4 Commonlaw
s100JudiatureAct (JA);s616CooklislandsAct (CIA).

Commonlaw isthe lawthat ismadeanddevelopedby highercourts.It isalsocalledcaselaw. Courts
in the Cook Islands apply the rules of common law and equity, but if there is a conflict between
them, the rules of equity come first:&.6CIA; SLOOJA.

Thehighercourtsmakeanddevelopcaselaw:
U  wherenolegislationexiststo dealwith mattersin that case;or

U  byinterpreting existinglegislation.

Thedevelopmentof the~commonlaw doesnot meanthat you canmakearbitrary decisions.You
mustfollowthe OA T A@BDE R A AaAdyive@edsondor yourdecision.

Thedoctrine of precedentmeansyou mustfollow decisionsof the Judgesn the High Courtandthe

Court of Appeal, as the higher courts, unléiss material facts in the case are different. This gives
certainty to the law. It is through this process of making decisions based on previous decisions that
the body of common law has been built up.

WhenthereisnorelevantCook) Ol Aécididhghen casedrom NewZealand,Englandor other

common law jurisdictions may be considered as a guide, as well as relevant standards from ratified
human rights treaties and case law from international human rights courts, such as to the European
Court of Human Ryhts.
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2.5 Customarylaw

Art 66A of the Constitution.

Custom and usage shall have effest part of the law of the Cook Islands. However, this shall not
applyin respectof anycustom,tradition, usageor valuethat isinconsistentwith anyarticlesin the
Constitution or any Act, including those that relate to human rights.

Parliament may make laws giving effect to custom and usage of the local people of the Cook
Islands Forexample the CooklslandsAct 191 5providesthat wherethe courtisaskedto investigate
title to customary land, interests in customary land are to be determined by custoA2kgg22.

The opinion or decision of the Aronga Maofthe island or vaka as to the existence, extent or
applicationof anycustomor asto mattersrelatingto custom,tradition andusageshallbe final and
conclusive and shall not be questioned in any court of Rw66A(4) While the Aronga Mana

makes final decisions regarding whether as a matter of fact a particular custom exists xteits, e

the court still retains its power to decide whether, as a matter of law, such customs are consistent
with other provisions of the Constitution and therefore whether they are lawful or not. Future case
law will likely further clarify the interactiobetween Art66A(4)and other provisions of the
Constitution.
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3. TheHigh Court

3.1 RelevantActs

General

TheConstitutionandthe Cooklslands | Establisheshe HighCourtandCourtof
Constitution Act 1964Constitution) Appeal andprotectsfundamentalrights

andfreedoms
JudicatureAct 198 Establisheghe jurisdictionfor Justicesand
81(JA) Relevant Judges
amendmentActs:

U JudicatureAmendmentAct
1986(JAA 1986) (amends ss

19220).

0 Judicature Amendment (No.
2) Act 198@¢JAANO.21986)
(amendsss1%

20).

0 JudicatureAmendmentAct
1991(JAA 1991) (amends ss 2
8, 15A, 16, 20, 21,
99,102).

U JudicatureAmendmentAct
1998(JAA 1998) (amends s
19).

U JudicatureAmendmentAct
2000(JAA 2000) (amends s
19).

U JudicatureAmendmentAct
2011(JAA 2011) (repeals ss

51z75).
CookislandsAct 1915CIA) Setsout the jurisdictionof the High Court
and court procedures
Houseof ArikisAct 1966 Establisheshe houseof Arikis
EvidenceAct 1968 Setsout the rulesof evidencen civiland

criminalcases
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Criminal

Crimes Act 1969CA)
Relevaniamendment
Acts:

U CriminalProcedure
AmendmentAct 1998
(CPAA19) (adds s 79A)

U CriminalProcedure
AmendmentAct 2000
(CPAA20) (adds s 79B)

Establishewariouscriminaloffences

CriminalProcedureAct 1981(CPA)

Setsout the criminalprocesdor hearing
criminalcases

CriminalJusticeAct 1967

Establisheshe probationserviceinthe
criminal justice system

TransportAct 1966

Regulatesnotor vehiclesandroadtraffic
and establishes various related offences

NarcoticsandMisuseof DrugsAct 2004

Establishewariousdrug offences

Harassmen#Act 2017

Establishegivilandcriminalharassment
orders and various related offences

CooklslandsArmsOrdinancel954

Offencesrelatedto firearmsandregistration
of firearms

Preventionof JuvenileCrimeAct 1968

Establisheshe# E E | Aaukdndth@
JuvenileCrimePreventionCommittee

Victimsof OffencesAct 1999

Providesrulesfor better treatment of
victims ofcrime

Family

FamilyProtectionand SupportAct 2017

Setsout the law relating to family law
remedies, child protection and protection
orders against family violence

3.2 TheCooklslandsConstitution

TheCooklslandscourtsaresstructuredlike a pyramid. At the top isthe PrivyCouncil Belowit, in

descending order, are:

U  the Courtof Appeal,
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U theHighCourt.

Thishierarchyisessentiatothe OA T A 60 B A AzZthiaiisQre principlethat requires Judges

to follow the rulings and determinations of Judgeshigher courts, where a case involves similar
facts and issues. A decision by a senior court is binding on a lower court. The Privy Council is the
final appeal court, but it hears only a small number of cases. Decisions of the Privy Council are
binding on #l other courts.

If someonewantsto appeala decisionmadeby a court,they canaskaseniorcourtto reviewthe
decision from the lower court where grounds exist and fees paid or waived.
3.3 Overviewof the courts
3.3.1 TheSovereignin Council(Privy Council)
Art 59(2)of the Constitution.
Thereisaright of appealfrom decisionsof the Courtof Appealto His Majestythe King inCouncil
with leave of:
U the Courtof Appeal;or
U  His Majesty the King in Coungdflleaveisrefusedby the Courtof Appealsubjectto any

conditions set out in the relevant Act.

The Sovereignin Councilisthe King ofthe United Kingdom, actingwith, andon the adviceof, the
Judicial Committee of the Privy Council.

3.3.2 TheCourtof Appeal
Arts 56260 of the Constitution; ss51775JA;ss51z 75JAA.

The Court of Appeal is established under Bétof the Constitution and sits as a panel of three
Judges. Appeals are decided by a majority vote of the paneb 7ot the Constitution. The Judge
who heard and determined the case in the High Court cannot sit on the panel ofdidgring the
appealasthe Courtof Appeal:Art 580f the Constitution.Someof the sittingsof the Court of Appeal
are in New Zealand.

AEA #1000 T £ ' DPAAI 60 AARAAEOEIT EO £ET Al AT A AET A
leave ofthe Court ofAppealisgranted,or, if suchleave igefused,with the leave ofHis Majestythe
Kingin Council: Ar69of the Constitution; s$1, 58 JAA.

TheCourtof Appealcanhearanddecideanyappealfrom ajudgmentof the High Court(subjectto
the relevant provisions of the Constitution): A0(1) ss59760 JAA.

TheCourtof Appealcanhearappealsasof right including:

U ifthe High Court certifieshat acaseinvolvesa substantialquestion oflaw tointerpret or
apply any article ofhe Constitution;

U against conviction by the High Court in its criminal jurisdiction, where the appellant has
beensentencedo imprisonmentfor life or more than 6 months, or afine of not lessthan
$200,0r anysentence(not fixed by law);
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http://www.paclii.org/ck/legis/num_act/cotci327/#:~:text=Court%20of%20Appeal-,59,-(1)%20Except%20as
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U whenacivilmatter in dispute on appeasin respeciof $40000r more;
U fromanyjudgmentthat interpretsor appliesanyprovision in PartVAof the Constitution
(fundamental human rights and freedoms).

All appealgo the Courtof Appealshallbe by way of rehearing:s 74 JAA.

On any appeal from the High Court in a criminal matterg(&69 JAA), the Court of Appeal may

grantanappealagainstconvictionif it thinksthe E O QétdiclorA  * O de€idlodstouldbe set
aside based on the following grounds:

U theverdictor decisionisunreasonabler cannotbe supportedby the evidence;
U thejudgmentis materially affectedby awrong decisionof aquestionof law;
U therewasamiscarriage ofustice:s69 JAA.

Foreveryappealthe Courtof Appealrefersto the evidenceheardat trial for anyquestionof fact,
unless the Court of Appeal grants leave otherwisei 3AA.

When leave t@appeal against conviction is granted by the High Court, the High Court may, if it
thinksfit, releasethe appellantfrom custodyon bail pendingthe hearingon appeal Otherwisess
8395 CPA (relating to bail) apply as if the appellant were a defendant remanded in custody who
had been granted bail: 82 JAA.

Formore detailsaboutthe Courtof Appealprocedurespleasereferto ss63 75EJAA.

3.3.3 TheHigh Court

Arts 47748 of the Constitution.

The High Courtisthecour EAOA 11 0O PAT b1 A AT AT 61 OAO OEA AT O1 «
Courtof the Cooklslandsisa Courtof Recordandhasoriginaljurisdictionto hear allcriminal, civil

and land matters.

TheHigh Courthasfour divisions:

1  Criminal division

2 Civil division

3 Land division

4 #EEI AOAT 80O #1 0008

Eachof the four divisionsof the High Courthearanddetermine:

U anyproceedingsauthorizedby the relevantstatute;

U  suchother proceedingghat maybe determinedby the chiefjustice,eitherin a particular
case or classes of proceedings.
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TheTe Reo Maori Act 20Gspecifiesthat there aretwo official languagesof the Cooklslands:
Englishand- a | ThEdrrentpracticein courtisthat the defendant may choosewhichlanguage
they would like the case to be heard in. The Constitution also sets out the right to a fair hearing.

Thismeansthat anyproceedingsshouldbe carriedout in alanguagethat the defendant
understands, or that ainterpreter is provided to the defendant or any other party who requires
interpretation.

3.4 Jurisdiction of the courts and governing Acts

Jurisdictionisthe powerandauthority to hearor determinea particularmatter. Courtsmay only act
within their jurisdiction, as defined by law. The Constitution establishes the High Court, and the
Judicature Act is the main Act that governs the High Court and its jurisdiction.

If a court hears a case or makes a decision that it has no authority or power to makét, dloés
outsideits jurisdiction.Asaresult,the decisionandanyordersmadearenot lawful andtherefore
invalid. So, it is important to check that you have authority to hear any matter before you before
proceeding.

3.4.1 Criminaljurisdiction

A crime is the commission of an act that is forbidden by statute or the omission of an act that is
required by statute. There are different categories of crime, and the category of crime determines
whichcourt hasjurisdictionto hearanddeterminethe matter. Youshouldensurethat you knowthe
relevant provisions of the Constitution and the Judicature Act.

Criminal prosecutions are generally brought by the state, represented by the police, against a
person(swhoisallegedto havecommitted an offence. The CrimesAct isthe main Act that setsout
acts and omissions that are crimes in the Césl&nds.

Criminaljurisdiction to hear, determine, and passsentencein any criminal matter

One Justiceof the Peace ThreeJusticessitting together
s19(a)JA s20(a)JA

An offencespecifiedin Partl, Schedulel JA An offencespecifiedin Partll, Schedule?2 JA

Any offenceother thanthoseabove,but only WhereanAct creatingthe offenceexpressly
to takethe A A EAT PAldal 06 O provides that three Justices shall have
jurisdiction to preside over the matter

Wherethe Act creatingthe offenceexpressly | Inanycasewhereanelectionor its withdrawal
providesthat ajusticehasjurisdictionto hear | is made undes15AJAA(1991)
the matter

Offencespunishableby fine only or by aterm
of imprisonment not exceeding3yearsunder
the Transport Act 1966
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Sentencing
S21(1)JAA(1991) S21(2)JAA(1991)

You may onlsentence a defendant to
imprisonmentfor amaximumterm of 2 years;
or a maximum fine of $500; or both, and if an
Act specifically statethe maximumpenalties
(as above) then that is the maximum penalty
you can impose

The three Justices may only senterace
defendant to imprisonment for a maximum
term of 3years;or amaximumfine of $1000;0r
both

If an Act provides a minimum penalty, you
mustsentencethe defendantto at leastthat
minimum penalty

If an Act provides a minimum penalty, the
Justicesnustsentencethe defendantto at
least that minimum penalty

Note:4 EA OAAI AO EI

jurisdiction to hear that matter.

o#i 111
Narcotics and Misuse of Drugs Act 2004 and the Transport Act 1966. They do not,

however, provide a complete list of all criminal matters that may come before you under
other Acts In those situations, you should check the legislation to see whether you have

I ££AT AAOS OEIT x

3.4.2 Election
s15AJAA(2019).

Aslongasssl14z15JAdo not apply,adefendantcanelectto haveatrial beforethree Justicesitting
together or before a Judge alone where the matter is to be tried under:

U PartX CAandthe informationisfor amonetaryvalueof up to $5000,with a possible

sentence of 10 years or less;
U  s250CA;
U sl1ll9TransportAct;

U the Ministry of Finance and Economic Management Act 1385

U thelncome Tax Act 197the Turnover Tax Act 198@he Customs Act 191ANZ);the Import

Levy Act1972
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3.4.3 Civil and other jurisdictions

To hearand determine acivil action

OneJusticeof the Peace

ThreeJusticessitting together

s$19(b)JAA(N02 1986);519(b)(ii)) JA

s20(b)(1)JAA(N02 1986);s20(e)JA

Forthe recoveryof anydebt or damagesnot
exceeding $1500

For the recovery of any debt or damages
exceedingb1500but not exceedingb3000

invalue

Forthe recoveryof chattelsnot exceedings1500

Forthe recoveryof chattelsexceedings1500n
value but not exceeding $3000 in value

Whereanyother Act expresshgivescivil
jurisdiction to a justice

Where any other Act expressly gives civil
jurisdictionto three Justicessitting together

Other jurisdiction

$19JA;s19JAA(2000)

s20JA

Inanyapplicationfor anorderunders141CIA
(judgment summonses)

InproceedingsunderPartVIIICIArelatingto
extradition

In proceeding under S89CIA relating to the
custodyof personsof unsoundmind arrested
under that section

Inproceedingunderthe FugitiveOffenders
Act

Inproceedingunders10JArelatingto custody

Tohearacaseandcommit afugitive to prison

to await his/her return in the manner
prescribed in the Act

of a minor

3.5
3.5.1 Appointment
Arts 49, 52 of the Constitution.

Judges

If only one Judgeis appointed,they arethe Chief Justiceof the CooklslandsIf morethan one Judge

is appointed, then one will be chosen to be Chief Justice4&\i2).

4EA +ET COOAQRODROAAOCETI ¢ 11 OEA %gAAOOEOA #1 O AEI
appointsthe Chief Justiceof the High Court: Art 52. Other Judgesare alsoappointedin a similar

way, but on the advice given by the Chief Justice of the High Court and the Minister of Justice.

Tobe qualifiedfor appointmentasa High CourtJudge the personmust:

U beorhavebeenaJudgeof the New ZealandHigh Court, Courtof Appealor the Supreme
Court or any equivalent office in any other part of the Commonwealth or in a designated
country; or
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U have been in practice as a barrister in New Zealand, or in any other pghg of
Commonwealthor in adesignatedcountry, or partly in both, for aperiod(s)of not lessthan
7 years: Art9.

3.5.2 Jurisdiction
Arts 47, 49 of the Constitution.

The Judicature Act sets out the jurisdiction and powers of Justices appointdet time

Constitution. A Judge of the High Court may exercise any of the jurisdiction and powers of any
divisionof the High Court. A Judgeof the High Courtor anytwo or more Judgesmayin anypart of
the Cook Islands and at any time and place, exewiistne powers of the High Court.

3.5.3 Term of office
Art 530f the Constitution.

A personof anyagewhoisresidentin the Cooklslandsandwho is qualifiedfor appointment,may
be appointedasthe chiefjustice orother Judge othe High Court for aerm of up to3years.They
may be reappointed for one or more further terms if each term is not ntlose 3 years.

Non-resident persons of the Cook Islands who are qualified for appointment may be appointed to
hold office as the chief justice or other Judge of the High Court for a term of not more than 3 years,
but may be reappointedfor one or more further terms, beingin eachcaseaterm of not morethan 3
years.

TheChieflusticeor anyother Judgeof the High Courtmayresignby writingtothe+ ET C8 O
Representative.

3.5.4 Removal fromoffice
Art 54 of the Constitution.

The+ E T Reprédentativésthe only personwho canremovea Chiefdusticeor other Judgeof the
High Court. The only grounds for removal from office are the inability to discharge the functions of
their office due to infirmity of mind, body, any other cause, or misconduct.

NOAT EAEAA O AA APPT ET OAA AO *OACAOQq O EIT NOEOA
2APOAOCAT OAOEOA xEOE OEAEO OAAT I 1T AT AAOGET T 08 7EEI £
Representativeactingon the adviceof the PrimeMinister may suspendhe Judgein questionfor up

to 1 month, and for another month if the matter has not been decided earlier.
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3.6 Justicesof the peace

3.6.1 Appointment and removal from office

Art 62 of the Constitution.

The+ E T Reprédentativeacting on the adviceof the ExecutiveCouncilgivenby the Minister of

Justice, appoints Justices of the Peace. If a justice decides to stand for election to Parliament they
must stop acting in a judicial capacity before becoming a candidate, but this does not otherwise

affect their status as a Justice of the Peadet 62(2)of the Constitution Amendment (No. 17) Act
1994,95.

The+ E T Repré&Sentativeacting on the adviceof the Chieflusticemay removea Justiceof the
Peace from office.

3.6.2 Jurisdiction

TheJudicatureAct prescribeghe jurisdictionand powersof Justicesof the Peaceappointedunder
Art 62 of the Constitution.

3.7 Transferof casesto aJudge

ss22, 24 JA.

Unders 22 of the JudicatureAct, you maytake a pleafor an offencefor whichonly a Judgehas
jurisdiction. You malso:

U if they pleadguilty, remandthe defendant,with or without bailto appearbeforea Judgedo
enter any conviction or for sentencing; or

U if the defendant pleads najuilty, take an election underX5of this Act, if it is required, and
remandthe defendant,with or without bail, to appearin the High Courtfor trial by a Judge
alone or a Judgsitting with a jury.

Unders24 of the JudicatureAct, whereyou havejurisdictionto deal with the matter (eitherbefore
three Justices, or before one justice) you may:

U decline to deal any further with the matter, at any time before the defendant has been
sentencedor otherwisedealtwith andrequirethat it shallbe dealtwith by a Judgeof the
High Court; and

U endorseonthe Information a certificate stating the reasondor the decisionto transferthe
case: 24(1)JA.

If adefendanthasbeenconvictedor haspleadedguilty, youmust:
U  remandthem for convictionor sentenceor both by a Judge;
U  makeanorderto changethe placeof the hearingunders37CPA;and
U  havethe Information, a statementof the factsof the case,andthe bail bond presentedto

the Judge as soon as is practica?4s$2)(a)JA.

In all other caseghe Judgeshalldealwith the information in allrespectsasarehearing:s 24(2)(b)
JA.

i PACIFIC
PROGRAMME
30 Current as at February 2024


http://www.paclii.org/ck/legis/num_act/cotci327/#:~:text=of%20the%20Peace-,62,-(1)%20The%20%5B%5BQueen%27s
http://www.paclii.org/ck/legis/num_act/ca17a199495295/#:~:text=Court%20of%20law.%22-,6.,-Justices%20of%20the
http://www.paclii.org/ck/legis/num_act/cotci327/#:~:text=of%20the%20Peace-,62,-(1)%20The%20%5B%5BQueen%27s
http://www.paclii.org/ck/legis/num_act/ja198081123/#:~:text=is%20the%20less.-,22,-.%20Procedure%20where
http://www.paclii.org/ck/legis/num_act/ja198081123/#:~:text=without%20a%20jury.-,16,-.%20Right%20to
http://www.paclii.org/ck/legis/num_act/ja198081123/#:~:text=Registrar%20shall%20preside.-,24,-.%20Justices%20may
http://www.paclii.org/ck/legis/num_act/ja198081123/#:~:text=Registrar%20shall%20preside.-,24,-.%20Justices%20may
http://www.paclii.org/ck/legis/num_act/cpa198081188/#:~:text=information%20is%20filed.-,37,-.%20Changing%20place
http://www.paclii.org/ck/legis/num_act/ja198081123/#:~:text=this%20section%2C%20then%20%2D-,(a),-If%20the%20defendant
http://www.paclii.org/ck/legis/num_act/ja198081123/#:~:text=soon%20as%20practicable%3B-,(b),-In%20all%20other

Cook Islands High CauBench Book Foundations

3.8 Other officers of the court
Other officersof the courtinclude:

U theregistrar;

U  thedeputyregistrar;

U administrativeofficers.

3.8.1 Registrar
s4JA.

Theregistrarof the High Courtisappointedunderthe PublicServiceAct (PSA)1975and cangive
valuable help and advice on procedure and the law.

The registrar:
U  keepsthe recordsofthe Court;
U  performsadministrativedutiesof the Courtthat the chiefjusticedirects;
U is,in effect, the sheriffof the Court:s4 JA.

Inadditionto the generaldutiesabove,the relevantsectionsof the CriminalProcedureAct specify
that the registrar may:

U issuesummonsesr arrestwarrantsfor the defendantor witnesses;
U grantleave for an arresvarrantto be withdrawn;

U issuesearchwarrants;

U takethe oathfor an Information tobe substaniated;

U giveleavefor anIinformationto be withdrawnor amendan Information;
U takepleasandacceptguilty pleasmade in writing;

U adjournthe hearingof acharge;

U remandadefendantin custody;

U grantbailandacceptbailbonds;

U  prohibitthe publicationof names;

U takestatementsof dangeroushill withesses;

U amendminutesor judgmentsor other recordsof the Court.
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3.8.2 Deputy registrar
S5JA.

Deputyregistrarsof the High Courtareappointed,asis necessarynderthe PSAandhavethe same
powers and functions and duties as the registrar. Every reference to the registrar of the High Court,
so far as applicable, extends and applies teputy registrar.

However, the deputy registrar does not, in practice, amend hearings, take pleas, adjourn the
hearingof achargeunderss79and 79ACPA(s 79A was inserted ByPAA1998) remanda
defendantin custodyunders81CPA, grant bail or prohibit the publication of names under s 79B
CPA (as inséed by CPAA 2020

3.8.3 Administrative officers
s6JA.
Administrative offcers are sheriffs, baliliffs, clerks, interpreters, or other officers needed for the

High Court. Courtadministrativeofficersperformadministrativedutiesasassignedo them by the
registrar.
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4. Judicialconduct

4.1 Judicialconductgenerally

Youmustconductyourselvego avoidboth anycompromisein carryingout yourobligations,aswell
as giving the appearance of doing so. The judicial role is a public one and your conduct will be under
publicscrutiny.

The respect and confidence of the pubilicthe justice system requires that Justices of the Peace
respectandcomplywith the law and conductthemselvesn amannerthat will not bringthemselves
or their office into disrepute.

Alljudicialofficersalsosharea collectiveobligationto maintainrespectfor the judiciaryandfor the
law. Theseobligationsextendbeyondjudicialwork andcarryinto socialresponsibilitieghat can(at
times) be more onerous for judicial officers than are expected of others in the community.

Therearethree basicprinciplesguidingjudicialconduct(andprivate affairs):
U judicialindependence your conductis governedonly by the law andby the judicialoath;
U  impartiality z in both the decisionandthe decisiormakingprocessand

U integrity z yourconductin courtandin private dealingsis abovereproachin the view of
reasonable, faiminded and informed persons.

4.2 Therule of law

4EA AT AOOETA 1T &£ O4EA OOI A T £ 1Ax6h ET EOO OEI bl /
definedlawsandlegalprinciples(ratherthan the personwhimsof powerfulpeople)andthat those

laws apply equally to all people, all the time.

Therule of law provideschecksandbalancedor all three branchesof governmentincludingthe

executive (the government), legislature (Parliament), and the judiciar@ EO OEA EOAEAEAOI
interpret and implement the Constitution, which may include situations where the court needs to

decide whether the executive or the legislature haxerstepped the boundaries of their

constitutional powers. Upholding the constitutional roles of the executive and the legislature is

ultimately the most important duty and contribution that the judiciary makes to upholding the rule

of law.

U Parliamentisresponsiblgfor passingawsaboutwhat actsare crimes;

U the executivegovernmentisresponsiblefor investigatingand prosecutingcrimesand
enforcing courtsentences; and

U independentcourtsareresponsiblefor interpreting the laws,decidingwhethera personis
guilty or not guilt and sentencing.
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4.3 Natural justice

Naturaljustice isthe duty to actin aprocedurallyfair manner.A decision made in aourt, although
it may bejustified onthe evidencebeforeit, canbe appealedagainstor judiciallyreviewedbecause
of procedural unfairness.

Thetwo fundamentalprinciplesof naturaljusticeare:
U hearthe otherside;

U noonemayJudgein their own cause.

Together,theseprinciplescombineto ensurethat:
U  allrelevantinformation is submitted;
U  biasandprejudicialinformationisignored;

U proceedingsarefair in the sensethat eachparty hasthe opportunity to knowwhat isbeing
said againsthem and has an adequate opportunity to reply.

Decisiornmakersshouldnot allowtheir decisiongo be affectedby bias,prejudiceor irrelevant
considerations.

Biasariseswhenadecisionmakerisleaningtowardsa particularresult, or that it may appearto the
party that that is the case. There may be:

U pecuniaryor otherinterest;
U  somerelationshipwith a party or witness;or

U apersonalprejudiceor predeterminationof anissue This could include bias against a party
or legal issue on the basiséf DAOOUSO CAT AAOh OAAAh OAI ECEITh
status. Being selware and consciously avoiding applying stereotypes based on these kinds
I £#/ AEAOAAOAOEOOEAOG EO Al EIi piT OOAT O ubkaO 1T £ A
irrelevant considerations.

Eachcasedependsonits own factualandlegalcircumstancesandthesez andthe evidence
advanced about theng must be the only basis for your decision.

Justicemustnot only be donebut mustbe seento bedone.Theappearanceo othersisimportant.
If you have any interest in a case, or if it looks as though you may have an interest, disqualify
yourself from presiding.

When you are applying the law you should bear in mind that no enactment should be construed o
applied so as to deprive any person of the right to a fair hearing, or deprive any person charged with
an offence of the right to be presumed innocent until proved guilty according to law in a fair and
public hearing by an independent and impartial trital: Art65(1)(dand (e).
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4.4  Thejudicial oath

Asa Justiceof the Peaceof the High Court,you haveswornthe following oath on appointment:

O) OxAAO AU '11 ECEOU "T A OEAO ) xEII
State of the Cook Islands, His heirs and successors, in accordance with the

Constitution and the law, in the office of Justice of the Peace; and | will do right t
manl AO T £ PAT Bl Ah xEOEI 00 Z£AAO 1T O £EA(Q

Theoath canbe dividedinto partsto illustrate severalwell-establishedethical principlesof judicial
conduct.

441 O7 Aandtruy OAOOAS
Youshoulddiligently andfaithfully carryout yourjudicialduties. Thismeansyou should:
U  devoteyour professionahctivity to all yourjudicialduties;

U  bringto eachcasea highlevelof competenceandbe sufficientlyinformed soyou can
provide adequate reasons for each decision;

U deliverall decisionsyulingsandjudgmentsassoonaspossibleandwith asmuchefficiency
as circumstances permgtto do this you should:

1 befamiliarwith commonoffences,jurisdictionandprocedure;
1 preparebeforesitting in court;

1 make particular efforts to efficiently progress cases involving people held triate
detention and more vulnerable parties (such as children, survivors of family or sexual
violence, people with disabilities etc).

U takereasmablestepsto maintainandenhancethe knowledge,skillsand personalqualities
necessary for your role;

U  not engagein conductincompatiblewith the diligent dischargeof judicialdutiesor approve
such conduct in colleagues.

Youmustalsobe diligentwhenoverseeinghe conductof the courtin assuringhat eachparty is
given full opportunity to present their case efficiently.

4.4.2 Act O Eatcordancewith the Constitution andthe i A x 6
Y oushouldact lawfully within the authority of the law. Thismeansyou should:

U nottake intoaccountirrelevantmatterswhen makingyour decisionsor shouldyou be
swayed by the medig the exercise of judicial discretion should only be influenced by legally
relevant matters;

U nothandoveryourdiscretiorary powersto anotherpersonz it isfor youto decide;and

U  defendthe constitutionallyguaranteedrights of the Cooklslandspeople.
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0, Ameénsanylawfor the time beingin forcein the Cooklslandsandincludesthis Constitution
andanyenactment:Art 1(1)Interpretation; Constitution.

Owi AAOI AT 6o TAAT O ATU ''AO T &£ GEA r0AOI EAT AT OY
Parliamentof New Zealandin forcein the Cooklslands andanyproclamation,order, regulation,or

rule, or any Island Council Ordinance or bylaw:AitInterpretation; Constitution.

4.43 O$iight to allmannerof D AT D1 Ad

Youshouldstriveto conductyourselfwith integrity to sustainand enhancepublicconfidencein the
judiciary.Judicialofficersmakedecisionghat affectb A T Plived. Yo shoulddemonstrateagood
and moral character so you can be trusted and respected.

Youareexpectedto put the obligationsof judicialoffice aboveyour own personainterests.
Encourage and support your judicial colleagues to observe this high standard.

Youshouldconductyourselfandanyproceedinggo ensureequalityaccordingto the law. This
means you should:

U carryoutyourdutiesfor all persong(parties,witnessescourt personnel and judicial
colleaguesvithout discrimination including on the basis of their gender, age, religion, race,
class, disability or other social status;

U duringproceedingsheforeyou, disapproveof clearlyirrelevantcommentsor conductby
court staff, counsel,or anyother personsubjectto your direction. Improperconductcan
include sexist, racist, or discriminatory language or actions that are prohibited by law.

Article 64(1)(b) alsprotects the right of the individual to equality before the law and to the

protection of the law in the Cooklslandswithout discriminationby reasonof race,nationalorigin,

colour, religion, opinion, belief, or sex. While not specifically mentionedtiitle 64(1)(b) people

with disabilities are also legally protected from all forms of disémiation, as per thdisability Act

200ch OA &l AAGET ¢ OEA #1 ICévention oA thefRlybts cOFedple A AOET 1
Disabilitiesn 2009.

Careshouldbetakento ensureproperaccesdo justiceandequality of treatment whereoneor both

of the parties before the court are unrepresented or suffer from other particular vulnerabilities or
disadvantages in accessing justice. This includes victims of family and sexual violence, children,
people with disabilities, those who are poor, lesducated or live in remote locations.

444 O7 E O gebréravour, affection orill x E cbndlict of interest)

Judicialindependencasa part of the rule of law andhelps toguarantee dair trial. Impartiality is
essential to the propedischarge of the judicial office. It applies not only to the decision itself but
also the process by which the decision is made.

Article 65(1)(e)pf the Constitutionalsoaffirmsthe right of anypersonchargedwith an offenceto be
presumed innocent until they are proved guilty according to law in a fair and public hearing by an
independent anl impartial tribunal.
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Impartiality must exist both as a matter of fact and as a matter of reasonable appearance. The
appearance oimpartiality is measured by the standard of a reasonable;tiasimded, and informed
person: the question in each case is Wier to a reasonable and informed observer there would
appearto be arealdangerof bias:seeAucklandCasind_td v CasindControlAuthority[1995]1 NZLR
142

Judicialindependenceandimpartiality meansyou should:
U  exerciseyourjudicialfunctionsindependentlyandfree of irrelevantinfluence;

u firmly rejectanyattempt to influence your decisions anymatter before thecourt outside
the proper process of the court;

U exhibitandpromote high standardsof judicialconductto reinforcepublicconfidence.
You must be, and should appear to be, impartial with respect to youwiglens and decision
making. Theappearancdhat a Judgeis not impartialcanbe givenby apparentconflict of interest,
by judicial behaviour on the bench, and by your associations and activities off the bench.
Thismeansyou should:

U  striveto ensurethat your conduct,both in andout of court, improvesconfidencein your
impartiality and that of the judiciary;

U beawareof andunderstanddifferencesarisingfrom gender,race,religiousconviction,
culture, ethnic background and suchlike;

U notallow yourdecisiongo be affectedby:

1  biasor prejudice, including those based on stereotypes or assumptions about different
groups or characteristics of people,

1 personalor businesgelationships

1  personalor financialinterests.

Thisprincipletouchesseveraldifferent areasof your conduct.

Judicialmanner

Whileactingdecisivelymaintainingfirm control of the processandensuringcasesaredealtwith
NOEAEI Uh UT O OET OI' A OOAAO AOGAOUI T A ClukrdemOA OEA
conducbelow).

Civic and charitable activity

Youarefreeto participatein civic,charitableandreligiousactivities,but:

U avoidanyactivity or associatiorthat might be seento affect yourimpartiality or interfere
with the performance of your judicial duties;

U  donot solicitfunds(exceptfrom judicialcolleaguesor for appropriatepurposes)pr support
any such fundraising;
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U avoidinvolvementin causesandfirms engagedin litigation;

U donotgivelegalorinvestmentadvice.

Political activity

Independence from political influence must not only be maintained but it must be seen to be
maintained.Forthis reason,you mustresignfrom judicialoffice if you are standingfor Parliament.
Youmustbe independentof all sourcesof power or influence insociety,includingthe mediaand
commercialinterests(but you may still be involvedin businessaslong asit doesnot conflict with
your judicial duties).

Makeno publiccommentabout the governmentor the needfor the governmentto actor stop
acting in anyway, unless it is in the context of a judgment where it is relevant to assess the
lawfulness of government acts. Tligdiciary must be seen to have no political opimi¢rou should
not:

U joinorcontributeto political partiesandor attend political fundraisingevents;

U  publiclytake partin controversialpolitical discussionsexceptfor matters directly affecting
the operation of the courts, the independence of the judiciary or the administration of
justice;

U signpetitionsto influenceapolitical decision.

Familymembersmay be politically active, but if this negativelyaffectsthe B O A IviewlofyQur
impartiality in any case, you should disqualify yourself from hearing the case.

Conflict of interest

A conflict of interest is any situation where your decision making could be affected by some other
relationship,obligation or duty that you have.Youmustdisqualifyyourselfin any casein whichyou
believe that you will be unable to judge impatrtially.

Evenif there isno actualconflict, you shouldalsodisqualifyyourselfif areasonablefair mindedand
informed person would have suspicionaflict between your personal interest (or that of your
immediate family or close friends or associates) and your duty.

Relevantcategoriesof conflictsof interestinclude:

U  Personalfor example,anopportunity to gain personaladvantageor economicor other
benefits, or to avoid disadvantage;

U  Family:for example,anopportunity or pressureto assistor providean advantageor
economic or other benefits to, or avoid a disadvantage for, family or friends

U  Community:for example,anopportunity or pressurelo assistor provideanadvantage or
economic or other benefits to, or avoid a disadvantage for, a community or stakeholder

group.
Therefore,youshouldnot presideoveracasewherethe accusedr witness:
U isanearrelative;

U isaclosefriend;
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U isanemployeror employee;

U hasaclosebusinesgelationshipwith you.
Donot presideoveracasewhereyou mayhaveor appearto havepreconceivedr pronounced
views relating to:

U issues;
U  witnesses;

U parties.

Given that the Cook Islands igelatively small jurisdiction, you should also be careful not to let
personal or local knowledge of individuals before you affect your judgment. You may know
something about the facts of the case already. That also means you have a conflict of intenest. Yo
mustdisqualifyyourselfwhereveryou havepersonaknowledgeof disputedfacts inproceedingspr
wherever you have a personal view concerning a party or witness of disputed fact in the case.

Thequestionof disqualificationisfor you. It issensiblefor youto declineto sitin casesof doubt. Be
alert to any appearance of bias arising out of connections with litigants, witnesses or their legal
advisors. You should always inform the parties of facts that might reasonably give rise to a
perceqion of bias or conflict of interest.

Theregistrarshouldmakewritten disclosurewith sufficientinformation to allthe partiesasearlyas
possible before the hearing. There may be circumstances not known to you that may be raised by
the parties aftersuch disclosure.

Advance disclosure often may not be possible due to listing arrangements with disclosure on the
dayof the hearing.The partiesshouldbe givenan opportunity to makesubmission®n recusalafter
full disclosure ofhe circumstances giving rise to thguestion of disqualification. It is not enough to

CAO OEA PAOOEAOGSE AT 1T OAT O E&E Al AAOOAT AT 1T &l EAOD

If aconflict of interestarises you shouldeither not hearthe matter at allandhaveit allocatedto
another justice, or adjourn the matter for hearing at another date before another justice.
Disqualifyingyourselffrom a caseis not appropriateif;

U the matter giving rise to a possibility of conflict is insignificanta reasonable and fair
minded person would not be able to argue for disqualification;

U no other Justices of the Peace are available to deal with the case; or

U because of urgent circumstances, failure to act could lead to a miscarriage of justice, place
someone at risk due to lack of legal protection or lengthen-pial detention.
Note this carefullyon the record.

4.5 Conductin the court
4.5.1 Preparingfor acase

Ensureyouhavestudiedandunderstoodthe casesyouwill be dealingwith. Beforecourt startsyou
should:

U arrivein goodtime z at leasthalf an hourbeforehand,;
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U  studythe courtlist;
U readanyreportsthat arerelevantfor that day;

U  ensureyouknowthe relevantsectionsof Actsandpenalties(especiallyfor infringement
matters) and have these at hand,

U if possiblecheckthe list of defendantsto seeif youknow anyof them andto ensureyou
can pronounce all names correctly;

U check that arrangements have been made for the participation of any parties witicpkar
needs, for example:

1 ensure that court staff have directed vulnerable witnesses or children to a separate
waiting area and that screens are available and in place in the courtroom, or for them
to provide video evidence from a separate room, for wlieey give their evidence;

1 reasonable accommodations have been arranged for people with disabilities so they
can access, understand and participate in their case as others can;

i  for cases involving children, consideration has been given to creating ddanal
environment, such as by changing the layout of court room furniture;

1 interpreters have been arranged for those who require them.
U askthe registraranyquestionsyou may have.
Forcriminalmatters, make sureyou know what elementsof the offencemustbe proved;that is, the
essential parts an oﬁeqce. Igach essential e[ement must be proved beyond reasonabIeA doubt by the
DOl OAAOOET 1T AAA&EI OA OdkonAEnkhe gAncet@findoltimérddbaut 3 AA O
the elements for common offences.

Forcivilmatters, studythe file, affidavitsandsoon, andidentify the issuesn disputeandthe relief
soudht.

4.5.2 Theprinciplethat O A E/AEAdtBSdvethe right tobeE AAOA 6

It is a wellestablished principle of natural justice, and from common law, that parties and the
peopleaffectedby adecisionshouldhaveafull andfair opportunity to be heardbefore adecisionis
made.

A partywhoseinterestsor propertymay be affectedby adecision has theight to be heard before

the decisiorismade. This includes hearing from any children who may be affected by a court

decision, whether they are apOOU O1 A AAOAh 1T O 11 O0h O1 OEAO OEA]
PDOEI AOU 1 0 AOAT OPAOAI IF&iNPootedibniadBEdpdod ADBI7T j AO D/
which must be interpreted in accordance with tBenvention on the Rights of the CHilg O# 2 # & h

ratified by the Cook Islands in 1997), which includes Arigtgving children a right to be heard in

any case which affects therithe way that you hear from children and the weight that you place on

their expression of preferences will depend on the age and maturity of the dtildprinciple focuses

onthe procedures followetby the decisioamakerand its effect on the parties.

Therearethree partsto this principle:
1 Prior notice.

2 Fairhearing.
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3 Relevantmaterialdisclosedo parties.

If the defendant:
U isnot representedby asolicitor;
U isclearlynot familiar with procedures;
U isnot fluentin English/Maori; or

U  has other difficulty in good seléxpression, due to their lack of education, age, mental or
physical disability or for any other reason, they may bahie to put forward their side of
the case, which may compromise the fairness of the process to them
they may be unable to put forward their side of the caBeese questions require your judgement of
the situation, including your ability to still condua fair trial, based on the degree of disadvantage
and legal consequences the person may face. The right to retain and instruct a solicitor where
practicable is recognised in the Constitution (A&(1)(c)(ii). If you have doubts, then do not
proceed but rather adjourn the case and refer the person to legal aid or if necessary, a pro bono
lawyer, or to a duty lawyer if one is available.

Relevantsectionsof the Criminal Procedure Act 19881 (CPA)alsoprovidefor prior notice, fair
hearingand disclosure in criminal trials including:

U s17(further particularsfor an Information);

U s22(issueof summonsto defendant);

U s23(issueof summonsor warrantfor attendanceof witnesses);
U s25(modeof serviceof documentson defendant);

U  s30(proofof service);

U s99(pre-trial disclosure);

U s101(adjourntrial wherethe defencehasbeentakenby surprise).

Prior notice
You should:

U alloweachparty sufficientnoticeto preparetheir caseincluding:submissionsto collect
AGEAAT AA O1T OOPDPI OO OEAEO OOAI EOOEIT O AT A OI
submissions;

U besatisfiedthat adequatenotice hasbeengiven,asrequiredby law or otherwiseadjourn
the case; and

U if the defendantor respondentdoesnot take any stepsor appearat the hearing,ensureyou
have some evidence that the documents have been served before proceeding with the
hearing.

Forcriminalmatters, youwill needproof of serviceof the warrantor summons.Forcivilandfamily
matters, youwill need proof of service of the writ with particulars of the claim.
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Fairhearing

Article 65(1)(d)f the Constitutionprotectsthe right of any personto afair hearing,in accordance
with the principles of fundamental justice, to determine their rights and obligations before any
tribunal or authority having a duty to act judicially.

The way thehearing is managed and the way witnesses are examined is extremely important for
ensuringthat the partieshavethe opportunity to be heard.SeeSamatua v Attorney Genelf2015]
CKHC 14Plaint 5.2012 (3 June 2015).

The general rule is that you should hear all sides of a matter. This includes allywarty the
opportunity to hear,contradictand correctunfavourablematerial, andallowingfurther time to deal
with a new and relevant issue. The parties must be given an opportunity to respond to everything
that is said to you by the other sidAt thesame time, the court must balance other aspects of
providing a fair hearing, such as ensuring that someone held iirf@edetention is not held for any
longer than is strictly necessary, and the urgency of the case type.

It alwaysrequiresyouto ensue you haveall the relevantfactsand materialsbefore deciding. Be
careful not to:

U discusghe caseoutsidethe courtroom;

U receiveanyinformation aboutthe caseprivatelyz if youreceiveinformation privately,you
must disqualify yourself;

U conductyourownresearchnto questionsof fact;

u AT OOOA OEAO AT u AEAAAOAA AEEI AOAT AOA EAAOA |
OAEAT ETOI AAAT OT O AO DPOEIi AOU 10 ODPAOAIT O OB

Relevantmaterial disclosedto parties

Generally, all relevant material should be disclosed to the parties. Those likely to be affected by a
decisionmust havethe opportunity to dealwith anyunfavourablematerialthat you maytake into
account.

Beforeahearingis concludedyoushouldaskyoursef OEAO AAAE PAOOU EAA A EAEO |
OEAEO AAOAeb®

Any decision on whether adequate disclosure has been made is up to your judicial discretion. You
may orderthe party holdingthe relevantinformation to discloseall or part of it to the defendantor
refuseto makethe order. Youmust consider whaeffect this will have on the fairnessf the trial or
hearing process.

SeeCook Island®olice v Arioki2006] CKCA 6; CA 15 of 20@February2006),which held that

the obligation of further pretrial disclosure beyond the provisions 088 of the Criminal Procedure
Act must be assessed on a cdsgcase basidrailure to disclose documents may in some cases give
rise toabreachof the Constitution.Before thatcan occurhowever,there musthave been an actual
miscarriage of justice or a real risk of miscarriage of justice.
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45.3 Courtroomconduct

Youshouldexhibita high standardof conductin court soasto reinforcepublicconfidencein the
judiciary. This can be done as follows:

U becourteous patientanddignified; take the time to explain things thoroughly, checking
that the parties understand, and invite them to ask questions at any time. For most people
this will be their first time coming to court and they will not know what is expected of them.

U  behumble:if amistakeis madeyou shouldapologise;

U  continuallyremindyourselfthat adefendantis not simplyanameon a pieceof paperz they
want to see justice administered fairly, objectively and impartially;

U remembergoingto courtis nerve-wrackingfor most people, often made worse by their lack
of knowledge and familiarity with the court, its processes and their role within it, plus a fear
of potential outcomes of the case;

U rememberthat vulnerable parties may experience great feacdaming to court. The court

has obligations to ensure that all parties feel physically and psychologically safe to perform
their role in the process including through checking no one in the court compound is
allowed to enter with weapons, ensuring vulnefalparties can wait in separated areas, use
of screens for when they give evidence, providing them with detailed briefings/viewing of
the court room beforehand by court staff to explain what is expected of them on the day,
and judges ensuring that crossamination of witnesses/victims is tightly controlled to

ensure they are always treated with dignity and respect and only asked relevant questions;

U nevermakefun of adefendantor witness;
U showappropriateconcernfor distressedpartiesandwitnesses;

U never state anopinionthat somefeaturesof the law are unsatisfactoryz if you believethat
amendments are needed, discuss this with the Chief District Court Judge;

U neversayanythingor displayconductthat would indicateyou havealreadymadeyour
decision before all parties are heard.

If sitting asa panel,do not discusghe caseor anyaspectof it outside of the panel.Thisincludes with
other Justices who are not sitting on the case.

4.5.4 Maintaining the dignity of the court
Ensurethat all peopleappearingbeforethe courttreat it with respectby:
U  keepingorderin court;

U  beingpolite andrespectful.

Manageunrulydefendants parties,withessesandspectatorsby:
U  beingdecisiveandfirm;
U  dealingpromptly with interruptionsor rudeness;

U clearingthe courtor adjourningif necessary;
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U allowingadisaffectedpersonto speakbriefly beforeintervening;

U  ensuring vulnerable witnesses are not directly questioned by defendants but rather
directing defendants to address their questiortsytou, and then you ask questions to the
witness.

Managelawyersby:
U  exercisingyourauthority inthe courtroom;
U  askingfor anexplanationfrom thosewho havecauseddelay or have come unprepared,;

U  ensuringthat withessesarenot bulliedand are only asked relevant questions and are
treated with dignity and respect at all times;

U  dealingpromptly with discourteousor unhelpfuladvocates.

4.5.5 Communication in court
Speaking
U  Use simple language without jargon.
U  Make sure you know what t@ayg before you say it.
U  Avoid a patronising or unduly harsh tone.
U  Generally, do not interrupt counsel or witnesses.

U  Always express yourself simply, clearly and audibly.

It isimportant that:

U the party examinedndevery othemarty understandsvhat ishappeningin the courtand
why it is happening;

U thecourt clerk isableto hearwhatisbeing saidor accuratenote-taking;
U thepublicinthe courtroomareable tohearwhatisbeing said.
Listening
U  Beattentive andbe seento be attentive in court.
U Makeaccuratenotes.

U  Maintaineyecontactwith the speaker.

Questioning
Criminalcases:
U  Yourrole isnot to conductthe casefor partiesbut to listen anddetermine.

U  Generallyyou shouldhot askquestionsor spealwhile theprosecution or defence are
presenting their case, examining or cressamining witnesses, unless it is to manage the
tone or relevance of questions being asked to witnesses.

U You may ask questiors the conclusionof crossexamination,but only to try toclarify any
unclear matters arising from the evidengef you do this, you should offer both sides the
chance to ask any further questions of the witness, limited to the topic you have raised.
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U Never ask question® plug agap inthe evidence.

Civilcases:

U  You may ask questiorif parties areunrepresentedyou might dothis to indicatewhat is
needed to satisfy you and clarify what they are saying.

U  Be carefuto be neutralwhen asking questiongyour questionsnustnot show biago either
side.

U  Avoidinterrupting during submissionsif possible wait until the party hasfinishedtheir
submissions.

Dealingfairly and impartially with all court users
U  Ensurecourtesyto allcourtusers.
U Demonstrateanon-prejudicialattitude.
U Addresghe defendantin anappropriate and respectful manner.

U  Ensurethat all thosebeforethe courtunderstandwhatis going on by explaining things
several times or in different ways, if necessary.

U  Showappropriateconcernand take appropriate actions to redudéstress topartiesand
witnesses.

Dealingwith parties who do not understand

Youmay often haveunrepresenteddefendantsandpartieswho do not appearto understandwhat
the proceedings are about. You must ensure that the defendant or partierstands:

U the chargefaced(criminal);or
U  mattersinissue(civil);and
U  the proceduresofthe court.
Criminakases:
Whendealingwith anunrepresenteddefendant,youshouldexplainto them:
U  the nature ofthe charge;
U  the procedureandformalitiesof the court;
U thelegalimplicationsof the allegations and of their own decisions, such as whether to plead
guilty or not.
At anystagein the proceedingsyou maytake the time to satisfyyourselfthat the defendantknows:
U  whytheyareappearingin court;
U  whattheirrightsare;
U  whatthe courtisdoing;

U  whythe courtisfollowing that course.
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Civilcases:
Youwill needto be attentive to anunrepresented® A O Aeeds. Takecareto explain:

U the natureofthe hearing andvhatwill occur;
U  whatisexpectedwhenthe party comesto speak;

U  toan applicantthat they have totell youwhat they wantandwhy.

Dealingwith languageproblems

U  Aninterpreter shouldbe obtainedandswornin to assist parties with limited fluency in
languages used by the courkfyou are in any doubt about whether the defendant qraaty
properlyunderstandswvhat is happening, adjourn the hearing until an interpreter is
available.

Fit but compromisedz dealing with communication or learning difficulties or mental health issues
Peoplewith communicationdifficulties might find it hardto:

U  expresgshemselveghrough speakingwriting or non-verbalcommunication;

U  understandthe spokenor written word;

U understandbodylanguage facialexpressiongndother ordinarysocialcues;

U listento whatisbeingsaiddirectly to them or aroundthem;

U rememberthe information they receive;

U  expresgheir feelingsandemotionsin anappropriateway;

U relateto othersin sociallyacceptableways;

U  thinkclearly.
A personwith communicationdifficulties, learningdifficulties, or mental healthissueamight benefit
from the following changes to the hearing:

U taking breaksat regularintervals,especiallywhile theperson igjiving evidence for
example, every 2080 minutes;

U  shorteningthe dayz allowinglate start timesandearlyfinishtimes;

U  ensuringthe courtroomisquietandwithout distractions;

U  speakingslowlyandclearly;

U makingone pointat atime inshortsentences;

U allowingtime for the defendantto processnformation andrespond;

U allowingpausedor the person toprocesswvhat hasbeen saicandrespond;
U bereadyto calmlyrepeatinstructionsandquestions;

U for alitigant in personfrequentlysummingup thecurrentstageof the court procesand
what is expected.
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If a mentallyill person does appear before you, the police doctor may be able to advise you on the
best way forwardHowever often people with mental iliness have no poen diagnosis or medical
history, and you may need to order that the person undergo assessment from a psychiatrist or
psychologist to provide you with relevant information to decide what next steps might be needed
for the caself confinement of a mentallyll person is needed, for exampgfebail bondsneedto be
signed,the confinement should not be in 'cells' but should be in a medical environment.

Court preparation for cases involving people with disabilities

Under both theDisability Act 200&nd theCRPIh  OEA AT OO0 EO OANOEOAA O i
AAAT T 11T AAOETT 086 OI AT OOOA OEAO PAT PI A xEOE AEOAAX
participate in their case on the same basis as others. It is helpful for the courvécdalyance

notice of parties with disabilities so that the court can make preparations to accommodate needs.

For people with hearing impairmenteu can make arrangements beforehand as to how they can
participate in the hearings, whether it be by simpheasures, such as you speaking loudly and
clearly and them sitting close to the bench, or whether another mode of communication may be
necessary, such as using a deaf interpreter or through exchanging written notes/transcript of the
proceedings.

For peple with visual impairmentg may be necessary for court staff to read court documents to
them beforehand, and to meet and escort them to and from the court room (and to the bathroom
etc) on the day of the hearing. It may also be necessary to considelvemce how the person can
engage with any visual evidence involved in the case.

For people with mobility disabilitiétsis important to schedule the hearing in an accessible spade
ensure that court staff meet the person to help them enter thert@nd to ensurghat doorways

and court spaces are wide enough for wheelchairs or other mobility devices to pass through and
move around. It will also be necessary to identify a disability accessible bathroom they can use; if
not at the court premises, ke by, and for court staff to accompany them as needed.

For further information see the PJISP Human Rights Checklisti&n people with disabilitiesome
to court.

4.6 Working asa panel

It isimportant for Justiceson apanelto agreeto aprocessor handlingcourt hearingsand out-of-
court deliberations. Differences of opinion between panel membe#tsether personal or
professional, should never be aired in the media or in court.

Sinceviewsfrom the benchshouldbe seento be asone,the acceptedpracticeisfor the panelwho
are sitting together to decide who will be the chair of the panel.

Therole of the chair is to manage the proceedings. From the perspective of the public and those in
the court, they oversee the courtroom. This includes structuring and guiding any panel discussions
out of court, ensuringthe discussionsre purposefulandrelevantandall membersof the benchcan

be heard.
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4EA AEAEO OEI Ol A ETTx OEA 1 Ai AROOGS OOOAT COEO AT £
strengthsandexpertisewheneverpossible. Theyshouldaskthe opinionsof eachmember,listento
them and treat eachantribution as important.

Therole of the other membersinvolves:
U listeningattentively;
U appropriatelydrawingthe A E A &téndiod to matters of significanceor procedure;
U  undertakingtasksasrequiredby the chair;

U workingwith the chair andother benchmembersto decidethe case.

4.7 Appeals

Youmustnot do anythingto obstructan arguableappeal whether by makingfindingsof fact more
conclusivehan the evidencejustifiesor by passinganundulylenient sentencein the hopethat this
will deter an appeal. The litigant muabt be deprivedf the rights provided by the justice system.
Youshouldnot communicateprivatelywith anappellatecourtthat ishearinganappealof a
determination you have made.
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5. Evidence

5.1 Introduction

Evidencedsthe information usedto proveor disprovethe factsin issuethat arerelevantto the case
before the court. Evidence includes:

U oralevidenceor whatthe witnessessayin court;
U written evidence suchasanydocumentsproduced;

U realevidence ophysicalitems, suchasa knifeusedin a criminaloffence.
Whenrealor documentaryevidenceisintroducedin court, it becomesan exhibit.

In criminal trials, the prosecution generally bears the burden of proving or disproving the facts in
issueto establishthe guilt of the defendant,unlessanenactmentspecificallyprovidesotherwise.
Evidenceruleshavebeenestablishedo assistthe courtasto what evidencethe court may (or may
not) consider or accept (admissible). The key point witidence is relevance.

Theprincipalstatute dealingwith this areaof lawisthe EvidenceAct 1968(EA)andits two
amendments:

U Evidence Amendment (No. 2) Act 1985 (EAANO. 2)

U Evidence Amendment Act 1986987(EAA).

You may either:

U admitevidencez acceptandacton suchevidence ayou think sufficientwhether such
evidence is or is not admissible or suffidiam common law: S EA; or

U rejectevidencez refuseto receive evidencavhetheradmissible onot at common law,
which you consider irrelevant or needless, or unsatisfactory as being hearsay or other
secondary evidence:4EA.

Thehearsayruleisthat a statementmadeby a person,other than a persongiving oral evidenceat
trial, is inadmissible as evidence to prove the truth of some fact that has been asserted (see the
paragraph below on the tesay rule).

5.2 Classificationof evidence

In a criminal trial you should understand how evidence is classified to properly apply the rules of
evidence and take into account both the form of evidence and the content of the evidence. For
example,oralevidence(the form) givenduringatrial may be direct or circumstantial(the content).

5.2.1 Classificationby form

Classificatiorby form refersto the way evidenceis presentedin court andit isdividedinto three
main categories:

1 Documentaryevidencez thisisinformation containedin written or visualdocuments.
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2 Realevidencez isusually somenaterialobject orthing (such as weapon) thats producedin
AT 000 AT A OEA T AEAAO3O AQGEOOAIrdielant toifabtt REOCET T 1
issue.

3 Oralevidencez isthe statements,or representationof facts, madeby witnesses.

5.2.2 Classificationby content

Classificatiorby contentrefersto the waythe evidenceisrelevantto the factsin issue,andin this
context evidence is split into three categories:

1 Direct evidence this is evidence which, if believed, directly establishes a fact in issue. Direct
evidenceis evidencegivenby a witnessvho claimsto havepersonalknowledgeof the factsin
issue.

2  Circumstantialevidencez thisisevidencefrom whichthe existenceor non-existenceof factsin
issue may be inferred. It is circumstantial because, even if the evidence is believed, the
information or circumstances may be too weak to establish the facissne or to uphold a
reasonable convictiont often workscumulativelyin that there maybe aset ofcircumstances,
the individual components of which are insufficient to establish the facts in issue, but that
when taken as a whole would be enough tosio

3 Corroboratingor collateralevidencez isevidencethat isnot relevant to the factén issueeither
directly or indirectly but is relevant for the credibility or admissibility of other evidence in the
case (either the direct arircumstantial evidence). It should come from another independent
sourcez for example, an analyst or medical report.

5.3 Documentary evidence
Thisisinformation that iscontainedin written documents.Thesedocumentsmayinclude:

U  publicdocuments(statutes, parliamentarymaterial, judicialdocumentsof the Cooklslands
and New Zealand);

U privateandlocalActs;
U plans,books,maps,drawingsand photographs:s21EA;

U statementsin documentgproducedby computers(note thatcertain rulesmay applyto this
form of documentary evidence);

U taperecordings;
U photographs.

$1 AOIi AT OAOU AOGEAAT AA AT 1 OEOOO T &£ 01 66 1T &£ Al 0006
guestionof whetherthe documentmakingthe statementor representationishearsay evidencwill
alwaysarise.

Often, documentaryevidencewill only be admissible undeanexceptionto the hearsayrule, or it
will be admissible underZ2(1)of the Evidence Act.

In any civil or criminal proceedings where direct oral evidence attafould be admissible, any
statementmadeby a personin adocument(on productionof the original)andtendingto establish
that fact, is admissible as evidence of that fact if the maker of the statement:
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U hadpersonaknowledgeof the matters dealtwith by the statement; or

U wherethe documentisor formspart of a continuousrecord,made thestatementin the
performance of a duty to record information;

U iscalledasawitnessin theproceedingss22(1)EA.

However,youA | Thévé&o callthe makerof the statementasawitnessunders22(1)of the
Evidence Act if:

U that person:
U hasdied;

U isunfit by reasonof bodily or mentalcondition (this could be due to, for example, the young
or old age of the person or due to a physical or mental impairment or disabpility)

U isoverseasandit isnot reasonablypracticable fothemto attend;

U  hasnot been foundhavingmadeall reasonable=fforts; or

U the otherparty, who hasa right to crossexaminethe witness,doesnot require theperson
to be crossexamined.

Youmay,at anystageof the proceedingqevenif the makerof the statementis availablebut not
called as a witness):

U  orderthat suchastatementasismentionedin s22(1)isadmissibleasevidence;or

U admitsuchastatementin evidencewithout anyorder:s22(2)EA.

Also,acertified true copyof the originaldocumentor of the material part of it may be producedif
specified in the order or as the court may approve2&)(b)EA.

A statementin adocumentis not deemedto havebeenmadeby apersonunlessthey wrote, made
or produced the document (or most of it) or signed or initialed it or otherwise recognised it as
accurate: 22(3)EA.

Indecidingon the admissibilityof adocument,you may draw anyreasonabldnferencefrom the
AT AOI Aimbdredtentsor anyother circumstancess22(4)EA.

Indecidingwhetherapersm isfit to attend asawitness,you mayacton a certificate of amedical
officer: s22(4)EA.

Whenyou aredecidingon the weight, if any,to be attachedto a statementthat isadmissibleyou
may consider:

U allthe circumstancedrom whichanyinference can reasonablye drawn aso the accuracy
or otherwise of the statement;

U  whether the statementvasmade ator aroundthe same timeasthe occurrenceor existence
of the facts stated;
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U whether the maker othe statementhadanyincentive toconcealor misrepresenthe facts:

s23(1)EA.
5.4 Realevidence

Realevidenceusuallyrefersto materialobjectsoritemsthat are producedat trial.

Documentscanalsoberealevidencewhen:

U  the contentsof the documentare onlyusedto identify the documentin question or to
establish that it actually exists;

U theAT AOI Aohtén&dd not matter, but the documentitself bearsfingerprints,is made
of acertainsubstancepr bearsacertainphysicalappearance.
Thefollowing factsaboutapersonmayalso,in somecircumstancesbe regardedasreal evidence:

U their behaviour;
U their physicalappearance;

U  their conductor attitude, whichmay be relevanto their credibility asa witness,or whether
they should be treated as a hostile witness.

Often little weight canbe attachedto realevidence unlessit isaccompaniedy testimony
identifying the object and connecting it to the facts in issue.

5.5 Exhibits

Whenrealor documentaryevidenceisintroducedin court, it becomesan exhibit.

5.5.1 Checklistfor exhibits
Has:
U thewitnessseenthe item;
U thewitnessbeen ablgo identify the item to the court;

U the party seeking tohave the itembecome an exhibiformally askedto tender itto the
court;

U  the other party beenmadeawareof the exhibitbeforethe trial or hearinghasstarted?

Onceanitem hasbecomean exhibit, the court must:
U  keepthe exhibitsafe fromlossor damage ithe court retainsthe exhibit;or

U ifthe prosecutor otithe police areentrustedwith the item, ensurethat the defence iggiven
reasonable access to it for inspection and examination.

5.6 Oralevidence

Oralevidenceconsistsof statementsor representationsf fact. Thesestatementsmaybe O EAIl 0 0 0 6
OOAOQGAIT AT 600 1 dmteddn®O 1T £ AT 600

O)lT AT 6006 OOAOAI AT 66 AOA AAEET AA AO OEIT OA 1 AAA
wantsto mentionin their testimony astatementthat they, or somebodyelse, madeoutsideof the

AT 6006h OEA xEOT AOO dmemdntAEET ¢ AT O1 6O 1T &£ Ai 60066
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4R AEAEAOAT AR AAOxAAT OET Al 0006 OOAOAI Al
xEOT AOO xAlT 66 01 OAAEAO O1 01 0606 T A£ AT 60066 O
shouldbe classifiedashearsayor originalevidence If the purposeofthe OT &fQ 1 Ogia@mentis

01 boOi 6A OEA OOOOE 1T &# ATU ZAAOO AOOAOOAAR OE
evidence and will generally be ruled inadmissible, under the hearsay rule.
If the purposeof mentioningthe O 1 &A1 Odia@mentissimplyto provethatthe O1 &A&T O 006
statement was made, then it should be treated as original evidence and should generally be ruled
admissible.
Thevalueof oral evidenceisthat you canobservethe:

U  outwardbehaviourof the withess(demeanour);

U delivery;

U tone ofvoice;

U bodylanguage;

U  attitude towardsthe parties.
5.7 Evidentiary issuesrelating to witness testimony

Thereareanumberofissueghat mayariserelatedto witnesstestimony duringacriminaltrial
including issues around:

U the competence anadompellabilityof withessedncluding spouses;hildren,the defendant
andco-defendant;

U examinationof witnesses;

U leading questions;

U refreshingmemory;

u lies;

U corroboration;

U  warningsto witnessesagainstself-incrimination;

U identification of evidenceby withesses.

5.7.1 Competentand compellablewitnesses

Awitnessiscompetentto give evidenceif they maylawfully be calledto testify. Thegeneralruleis
that any person is a competemtitness in any proceedings unless they fall under one of the
exceptions under statute or common law.

Compellabilitymeansthat the court can require ocompelawitnessto testify once theyhave been
found competent.Youmay compelawitnessto give materialevidencein acriminaltrial, subjectto
just exceptions: §7(2)CPA.
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Specialstatutory andcommonlaw ruleshavebeendevelopedregardingthe competenceand
compellability of certain kinds of witnesses.

Privilegeisarule ofevidence thatllowsthe holder ofthe privilege torefuse todisclosenformation
or provideevidenceabouta certainsubjector to bar suchevidencefrom beingdisclosedor usedin a
judicial or other proceeding.

Unders9 of the EvidenceAct the following personshavea privilege:

U aministermustnot discloseanyconfessiormadeto them in their professionatharacter,
exceptwith that B A O OCcoriséntfr

U aphysician or surgeon mustnet, EOET 0O OEAEO DPAOEAT 680 AT 1T OAT O
proceeding (unlesthe sanityof the patientisin issuelanycommunication made tahem by
the patientwhilst acting in their professional capacity and that is necessapyder to
prescribe or actdr that patient.
However this privilegedoesnot applyto protect:
U anycommunicationmadefor anycriminalpurpose;or

U prejudice the righto give in evidence angtatementor representation aanytime made to
or by a physician or surgeaalating to the patient taking out life insurance.

The defendant and co-defendant
S6 EA; s7/5CPA.
The general rule is that the defendant is not a competent or compellable witneskdor t

prosecution.Thismeansthat the defendantcannotbe calledby the prosecutionto give evidence
against themselves, nor can the court require the defendant to do so.

A defendant is a competent witness for the defence but cannot be compelled toegidence in
their defenceat trial unlessthey chooseto: s 75CPA.If they do chooseto give evidence then they
may be crossexamined like any other witness, even if it might incriminate them.

A co-defendantcanonly be acompetentand compellablewitnessfor prosecution without the
consent of the other person, or for the defence if anyhaf following apply:

U the proceedingsagainstthe co-defendanthavebeenstayed;
U theinformationfor asummaryconvictionhasbeenwithdrawn or dismissed,;
U the co-defendanthasbeenacquittedof the offence;
U the co-defendanthaspleadedguilty to the offence;
U the co-defendantisbeingtried separatelyfrom the other defendant:s6(5)EA.
Wheretwo or more personsarejointly chargedwith anyoffence,the evidenceof anypersan called

as a witness for either party may be received as evidence either for or against any of the co
defendants: $(2)EA.
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Silencedoesnot meanguilt

Sometimes before or after a defendant is charged with a crime, they are asked by the police (and
sometimes by friends or family) what they have to say in response to the charge. Gsferedants
reply and what they have to saif it is relevantz is admissible in court as an exception to the
hearsayrule. Somedefendantsrefuseto sayanythingin responseaccordingto their rightto remain
silent.

Generally someoneaccusedf acrime isentitled to sayto the prosecution,0 9 Icargedme, you
P O1 O anddayddtting further in responsdt isfor the prosecution toprove beyondeasonable
doubt that the defendant is guilty.

Thisapproachisemphasisedy awarningthat the policeareobligedto giveto apersonsuspected
of a crime when the police ask the suspect to make a statement. The warning is in these words or
similar:

091 6 AT 1106 EAOA O OAU AT UOEET ¢ AO(
be given in evidenk 8 6

Note the warningz the suspectdoesnot haveto sayanythingz andsoit would be unfairto usethe
0 0 O b flsalid €ayanythingasanindicationof guilt.

Whenadefendantrefrainsfrom giving evidenceasawitness,this cannotbe held againstthe
defendant: s7/5(1)Criminal Procedure Act 1980981 (CPA).

Spouses

ss6(2)(b) 6(3)EA.

A spouseasacompetentandcompellablewitnessfor the defenceandonly the defendantmay apply
to call their spouse to give evidences(@)(b)EA.

Thespouseof the defendantshdl be acompetentbut not compellablewitnessfor the prosecution,
without the consent of the defendant, in any case where:

U the offence isagainstthe wife or husbandor mayaffectthem or their liberty)whether the
marriage took place before or after the time of the alleged offence;

U thedefendantischargedwith bigamy;

U the defendant ischargedandthe lawspecifically provides fasspouse to bealledwithout
the consent of the defendant;

U the defendantischargedwith anoffenceagainsts215(crueltyto a child) @mesAct 1969: s
6(3)EA,;

U the personwho the offencdsallegedto havebeencommitted againstisa womanor child
under2lyears ofageandisthe daughter,granddaughter son,grandsonof the defendant
or the wife of the defendant (even if not legally married); or

U  atthe timeofthe allegedoffence,the persorwasunderthe care angrotection of the
defendant or his wife; and
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U the offence isan offenceor attemptto commitan offenceunder ssl4%z 148 or ss15%155
of the Crimes Act 1969:&4)EA.

Section? of the EvidenceAct statesthat a spousewill not be compellablein anyproceedingto
disclose any communication made to each other during the marriage.

Children

Greatcareshouldbe takenwith childwitnessego ensurethat, if possible they tell the courtallthe
relevant information they have.

Childrencanbe competentwitnessesn acriminaltrial, evenin casesvherethey might not
understand the implications of swearing an oath.

Everywitnessin anycriminalmatter isrequiredto be examineduponoath unders 332Cooklslands
Act 1915 (CIA) except for children under &arg of age: 831CIA. You may ask them to make the
following declaration instead:

0) bOii EOCA OI OPAAE OEA OOOOEh OEA x
declaration to the like effect): s 331 CIA.

You will need to satisfy yourself by questioning the child that they understand wheatraise is
andthat they understandwhat telling the truth is. Youmight preparea seriesof simplequestions
£l O OEA AEEI A AAOGECI AA O OAA EZ OEA AEEI A

Onceyou havesatisfiedyourselfthe child cangive evidence then youneedto carefullycontrol how
the child gives evidence:

U  Ensure that the child is accompanied by a support person to the court.

U Ifitis possible thehild is scared of thdefendant, ensure the child is greeted by court staff
and taken to sseparate waiting area so they do not have contact with the defendant or
their associates attending court.

U  Consider whether tscreen the child from the defendant so that the child cannot see the
defendant when giving evidence; alternatively, consider & thild can give their evidence
via video conference from another room.

U  Makesureanyquestioningof the childusessimple wordghat canbe easilyunderstood and
that all questions are necessary, relevant, understood by the child and asked in an
approprige tone and manner.

U  Youshouldneverallowachildwitnessto be harassedr bullied.

U Takeregularcourtbreaksto helpthe A E E dodcéntation,andif the childbecomesupset,
take abreak

U Ifthe A E EparriisOr another support person wante sit beside thechildwhen giving
evidence, you should allow this. Make sure that the parent or support person does not
prompt the child.

Inanycasethe A E Edvidehid@isgivenat yourdiscretionandwill dependuponthe circumstances
of the caseanduponthe childthemselves.
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InMarsters v The Crovj2018] CKCA 3; CA 3.20BNovember 2018) the Court of Appeal
AT T £ZEOI AA OEAO A rdiediupod dte Cludsiaded 1 AA AAT AA

O0!o6 ATiT11T1T TAx AT A O1 AAO #I11TE )OIl AT AO 1 Ax OEAOA
witness.There is no authority supporting the proposition that the evidence of children cannot be relied
i1T86

In the sane case the Court found that the trial judge should have warned the jury regarding

assessing evidence of events occurring long ago (in this case, the alleged sexual abuse had occurred
18 years earlier) but that this error had not resulted in any miscarohgestice as the convictions

were inevitable based on all the evidence.

5.7.2 Examination of witnesses
Eitherparty mayapplyto youor the registrarat anytime to obtain asummonscallingon any person
to appear as a witness at a hearin@X1)CPA.

It is an offence for a withess whasbeen served with a summons to refuse or neglect to appear in
court, or to bring the requiredevidenceto court, without ajust excuseTheyareliableto afine not
exceeding $40; alternatively you may deal with them through contempt of court.

However the withessmay haveajust excusef they prove:
U therewasnosummonsservedon them;
U theydid not have themeansto travelto the court;or

U they wouldnot beableto recoverthe costof travellingandattending court from the party
calling them: £3(4)CPA.

Examination-in-chief

Thepurposeof aparty callingandexaminingawitnessisto gainevidencein supportofthatBb AOOU 06 O
case(examinatiorrin-chief).

Examinationin-chiefmustbe conductedusingthe generalrulesof evidencesuchasthoserelating
to hearsay, opinion and the character of the defant.

Usually, a party is not allowed to attack the credibility of a witness they have called. However, if a
witnessactsin anadversemannerthat frustratesthe party callingthe witness,they maybetreated

as a hostile witness and thairedibility may be attacked through showing inconsistent statements
(see below).

Therearealsootherrulesthat relateto examinatiorrin-chiefincluding:
U  the prosecutionmustcallalltheir evidencebeforethe closeof their case;

U leadingquestionsarenot permitted,;

U  refreshingmemorymaybe permitted (see below).
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Crossexamination

Thepurposeof crossexaminationis:

U to gainevidencefrom the witnessthat supportsthe crossexaminingb A O @ets$ionof the
factsinissue;

U toweaken or castioubt uponthe accuracyof the evidence given bthe witnessin
examinatiorrin-chief;

U todrawquestions,n appropriatecircumstancesasto the credibility of the witness.

Note: Browne v Dunn (1893) 6 R 67 @piplies as a rule of practice to allow a fair trial. It
OANOEOAO AT O1 6A1 OF ObOO OEA AAOGAS 1T &£ O
counsel. Failure to do so might be held to imply acceptance of the evidienchief.

It doesnot displacethe other rulesof practicethat whenyou put somethingto awitness,you must
provide evidence of what you are proposing. The purpose of the rule is to:

U  ensurefairnessto the party andthe withnesswhoseevidenceiscontradicted;and

U promote accuratefact-finding by ensuringthe trier of fact hasthe benefitofthex EOT A0 08 O
response.

Theduty isnot intendedto protect the interestsof the party crossexaminingthe witness.

Inconsistent statements by witnesses

A crossexamining party (or a party in the examinatimA EEAAZQ | AU OAAE O AOOAA
credibility by asking the witness if they made any prior statements that are inconsistent with

present testimony in any civil or criminal trialthie witness, after being given the circumstances of

that statement,doesnot admit that they madesuchstatement, proof may be providedthat they

did in fact do so: $§1EA.

Normallyawitnessmay be crossexaminedon written statementswithout showingthese,but if it is
intended to contradict such witness then the cressamining party must make theitness aware
of those parts that are being relied oni8(1)EA.

Youmayalsoat anytime during the trial requirethe writing to be producedfor inspectionandany
use you think fit relevant to the trial:12(2)EA.
5.7.3 Leadingquestions

Ageneralruleisthat leadingquestionsmay not be askedof awitnessduring examinatiorrin-chief.
A leading question is one that either:

U  suggestdo the witnessthe answerthat shouldbe given;

U assumeshe existence ofactsthat arein dispute.

Leadingquestionsmay be allowedin the following circumstancedor:

U formalor introductorymatters,for example the name,addressandoccupation ofthe
witness;
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U factsthat arenotin disputeorintroductory questionsaboutfactsthat arein dispute;

U  the purposeof identifying awitnessor objectin court.

5.7.4 Refreshingmemory
Whilegivingevidence awitnessmay referto their notesto refreshtheir memoryif:
U the noteshavebeenmadeby the witnessor undertheir supervisionand
U the notesweremade atthe time of the incidentor almostimmediatelyafter the incident
occurred.

The witnesshouldnot normallyreadfrom the notesbut shouldusethem only to refreshtheir
memory.However if the notesarelengthy and complex,then the only practicablecourseisto allow
the witness to readhem.

If the defendantor their lawyerwishesto seethe notes,thereisaright to inspectthem.

5.7.5 Lies

Ifit isestablishedhat the defendantlied (that is, told adeliberatelie asopposedto makinga

genuine error), this is relevant tbeir credibility as a witness.

However it doesnot necessarilyneanthat the defendantis guilty.

Experiencalemonstratesthat liesaretold for avariety of reasonsandnot necessa[ilyo avoid guilt.

As with a defendant, where awitnesO£ 1 x1 O EAOA 1T EAAh OEEO EO
credibility.

5.7.6 Corroboration

Wherecorroborationisrequired(evidencemustbe backedup by at leastone other source)you must
1TTE £ O EO EIT OEA DPOI OAAOOEI 180 AOEAAT AAS

If, at the endof the hearing,youfindthatthe AT | D1 A &vidéntedddsot havesupportfrom
another witnesshut you were stiltonvincedthat the complainantwastelling the truth,you may
still convict the defendant.

You must make it clear on the record owiour judgment that you were aware of the danger of
convictingon the uncorroboratedevidenceof the complainantalonebut werestill satisfiedbeyond
reasonable doubt that the defendant was guilty of the offence charged.

It isimportant to watchthe withessaswell asrecordingdetailsof facts. Youmaywant to:

U recordhowthey givetheir evidence;

U  recordanyinconsistenciesvithin their evidence or with their evidenceandanother
x EOT &videdégnd

EEC
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U  seewhethertheyavoidgivingstraightanswersn areasof importance.

Also,anydocumentaryevidenceadmissibleunders 23(1)of the EvidenceAct asan exceptionto the
hearsay rule is not corroboration of evidence giverttie maker of the statement for the purpose
of any rule of law or practice requiring evidence to be corroborated or regulating how
uncorroborated evidence is to be treated23(2)EA.

5.7.7 Thewarning to awitness against self-incrimination

Beawareof self-incriminatorystatementsby a witnessIf aquestionis askedof awitness,the
answer to which could be sdlicriminatory, you should:

U  warnthe witnessto pausebefore answeringhe question;
U  explainto the witnessthat they mayrefuseto answerthe question;

U explain thatanyevidence thewitnessgivesin court thatisselfincriminating couldbe used
to prosecute them for a crime.

Awitnessmay refuseto answeranyquestionthat mayincriminatethem: s20 EA.

Thewarningagainstself-incriminationdoesnot applyto aquestionaskedof adefendant,where the
guestion relates to the offence being considered by the court.

5.7.8 Identification evidenceby awitness

The visalidentification ofthe defendant by witnesseseedsto be treatedwith some caution.
Honest and genuine witnesses have made mistakes regarding the identity of defendants. The
weight to be given to such evidence is determined by the circumstances undeh wte
identificationwasmade.SeeRv TurnbullandOthers[1977]QB 224wherethe United Kingdom
Court of Appeal made the following guidelines for visual identification:

U Howlongdidthe witnessobservethe defendant?

U  Atwhatdistance,andinwhatlight, did the witnessobservethe defendant?

U Wasthex E OT iev®l6ckedn any way(for example by passingtraffic or acrowd)?
U  Hadthe witnesseverseen thedefendantbefore?

U  Howoften hadthe withessseenthe defendant andif only occasionallyhadthey any
special reason faremembering the defendant?

U  How longwasthe time between the originasighting andthe subsequentdentification to
the police?

U  Wasthere anymajordifference between thalescription otthe defendantgiven tothe
police by the witness when first seen them and their actual appearance?

InPolicev Ruapord1985]High Courtof the Cooklslands RoperJadoptedRv Turnbull Othersin
his reasoning to applthese principles in the Cook Islands.

5.8 Rulesof evidence
5.8.1 Introduction

Rulesof evidencehavebeenestablishedby both the commonlaw and by statute. Rulesrelating to
evidence can be found in tHevidence Act 196@EA) and theCriminal Procedure Act 19881
(CPA).
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Theimportant rulesof evidencearegenerally:
U evidencemustberelevantto the issueseforethe court;
U thebestevidence musbe produced;
U hearsayevidenceisnot admissible;
U  statementsof opinioncannotbe givenunlessthat personisanexpert;

U evidenceandthe law mustbe interpretedandunderstoodby allparties to a caselThese
rules of evidence are discussed in more detail below.

5.8.2 Burdenand standard of proof

Therearetwo kindsof burdenof proof: the legalburdenandthe evidentialburden.

Legalburden of proof

Thelegalburdenisthe burdenimposed(or responsibility)on a party to proveafact or factsin issue.
The standard of proof required to discharge the legal burden varies according to whether the
burden is borndy the prosecution or the defendant.

Usually in criminal cases the prosecution bears the legal burden of proving all the elements in the
offencebeyondreasonabledoubt (the standardof proof). Theywill do that by callingevidencefrom
witnesses and using exhibits. The defendant does not have to prove they did not commit the
offence.

Agoodexplanationof whatisO O A A O AT & & &dtéred by the NewZealandCourtof Appealin R
v Wanhalla[2007]2 NZLR573 Inthat case the Courtstated:

O 0 OlbeyoAsareasonabledoubtisaveryhigh standardof proof whichthe Crownwill havemet only if,
at the end of the case, you are sure that the accused is guilty.

It isnot enoughfor the Crown tgoersuade youhat the accuseds probablyguilty or even that he or
she is very likely guilty. On the other hand, it is virtually impossible to prove anything absoiute
certaintywhendealingwith the reconstructionof pasteventsandthe Crowndoes not have to do so.

Areasonabledoubtisanhonestandreasonableuncertaintyleft in your mind aboutthe guilt of the

AAAOOAA AZOAO UT O EAOA OAOGEAxAA Ail OEA AOGEAAT AAs8o
Thedefendantwill try to establishareasonabledoubt on one or more elementsof the chargeor to
prove a defence and may call and lead evidence to do so.

In some charges, the prosecution is required to prove something but the burden of proving a
particularmatter shiftsto the defendantbecausethe statute requiresthe defendant toprove i
OOCAAOGT T AAT A AoAOOAGN OOAAOGI T AAT A AAGOASGN T O OI Ax
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If the legal burden is on the defendant, the standard of proof required is on the balance of
probabilities.Forexample,if the defendantraisesa defenceof insanity,they havethe onus/burden
to establish the defence on the balance of probabilities.

Theterm O A A1 df®D GIAA A ArkehritiiaEydudastfindthatitisO 1 1 gbobablethanl 1 that
acontestedfact exists.Thisstandardof proofislower than proof beyondreasonabledoubt.

Theevidential burden of proof

Theevidentialburdenisthe burdenimposedon aparty to introducesufficientevidenceon the fact
or facts in issue to satisfy you that you should consider those faégstie.

Generally, the party bearing the legal burden on a particular issue will also bear the evidential
burden on that issue. Therefore, the general rule is that the prosecution bears both the legal and
evidentialburdenin relationto allthe elementsin the offencenecessaryo establishthe guilt of the
defendant.

Where the defendant bears the legal burden of proving insanity or some other issue, due to an
expressstatutory exception,they will alsobearthe evidentialburden.However,in relation to some
common law and statutory defences, once the defendant discharges their evidential burden, then
the legal burden of disproving the defence will be on the prosecution.

5.8.3 Judicialnotice

Thedoctrine of judicialnotice allowsthe courtto treat afact asestablishedalthoughno evidence
has been introduced to establish it. The purpose of this rule is to save the time and expense of
proving selfevident or welestablished facts.

Therearetwo formsof judicialnotice that applyto the High Court.
Judicialnotice without inquiry

If a fact is of such common knowledge that it requires no proof you may, without relying on other
sourcesf information, take judicialnotice of it anddirectthe courtto treat it asan establishedfact.

Judicialnotice without inquiry pursuantto statute

Judicialnotice of afact may be requiredby statute.
Part3of the EvidenceAct setsout alist of official documentsthat you maytake judicialnotice of
(without having to provide evidencé)cluding:

U the PublicSealof New Zealands 24 EA,
U anysealor stampisauthorisedto be usedby anycourt, officer or body corporate:s25EA;
U allpublicActs:s26 EA.

Admissions

Thedefencemay duringthe trial admit anyfact allegedagainstthe defendantandno proofis
required of that fact: §9 CPA.

5.8.4 Admissibility of evidence

At any time during proceedings, there may be questions or objections as to the admissibility of
evidence.Youmayadmit andreceiveevidencethat youthink fit to accept,whetherit isadmissible
or sufficient at common law.
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However, if there are obfions to the admissibility of evidence, you should refez matter to a
Judge pursuantto $06# 0! j O2 AOAOOAOQEIT AU * OOOEAA i £ NOAOOE
* O A @éthie Submissionwvill likely dealwith aquestionof law.Pleasesee@\ppeals retrialsand

reservation® 8

Relevance

If the evidence proposed is relevant to the issues in dispute in the court case before you then, with
someexceptiongsomeexclusionaryules),it will be admissible.Evidencesgenerallyadmissiblef
it goes to prove or disprove a relevant fact.

All evidencethat isirrelevantor insufficientlyrelevantto the factsin issueshouldbe excluded. A
relevant fact is that which proves or disproves a claim that:

U the prosecutionor defencein acriminalcaseneedto prove toestablishtheir caseor
disprovethe other O E Acdsé @

U the claimantor defence iracivilcaseneedto prove toestablishtheir caseor disprovethe
other O E Acdsé.O

Generally, a statement is only evidence if the persdho, for example, saw the event makes a
swornstatementasto its truth. Thesamegenerallyappliesto adocumentz the personwho made
the document or signed the document must also swear the document produced in court is the
document made osigned by them (exceptions dealt with later).

Relevanceasaquestionof degreeandwill haveto be determinedby you, accordingto specificfacts
in the case at hand.

What weight (importance) should be givento evidence

If yourulethat a pieceof evidenceisadmissible, yowvill then needto determinewhat weight (the
amount of importance) the evidence should be given.

Onceyou are satisfiedthat evidenceistruthful youwill then needto decideif the evidenceyou have
heard is reliable. Of coues a witness can be honest but the evidence they give can be unreliable.
Forexample their memoryof aconversationmay be poor, or anidentification of aneventmaybe

too far away or too dark to reliably describe what happened.

Youwill haveto decidewhat weight you give evidenceyou haveheardwhenyoucometo a decision.
The more reliable the evidence is, the more weight you give it.
Todecidewhatweightto attachto statementsrenderedadmissible youmustconsider:

U allthe circumstancedo decideon the accuracyf the statement;

U if the statement wasnadeat ornearlythe sametime asthe occurrencef the factsstated
in the statement; and

U if the makerof the statementwasgivenany incentiveto concealor misrepresent the facts: s
23(1) EA.
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Relevantredibility factorsinclude:
U relationshipsbetweenparties
U alcoholand/ordrugs
U  performanceundercrossexamination
U independentevidence
u 1 AAA Tateh@stadnaximise/minimiseheir role in the offending
U statementsmadebefore/after/duringthe incident
U  consistency/inconsistencyith wordsor written material
U time betweenincidentandhearing
U  memory
U ability to see/observehe incident(lighting, distanceandsuchlike)

U  motive/anger/tension/revenue.

Summary of approachto admissibility

Askyourself:
U Isthe evidenceyouhaveheardrelevantto the casebeforeyou?
U Ifyes,isthe evidence giveriruthful?

U Ifyes,howreliable isthe evidence?

Discretionto exclude

Section4 of the EvidenceAct givesyou the discretionto refuseto receiveanyevidence whether
admissible or not at common law, if you consider the evidence to be:

U irrelevantor needless

U  unsatisfactoryasbeinghearsayor other secondaryevidence.

Youhaveajudicialdiscretionto excludeproseaition evidencethat hasbeencommonlyusedin
cases where the police or prosecution unlawfully, improperly or unfairly obtained evidence.

5.8.5 Thebestevidencerule

Thebestevidencerule relatesto the useof documentsasevidence.Theruleisthat, if anoriginal
document is available and can be produced without any difficulty, it should be produced.

If the originalhasbeenlost or destroyed,or there issomeother good explanationasto why the
original cannot be produced, a copy may be proéd as it is the best evidence that is navailable.

5.8.6 Thehearsayrule

Thegeneralruleisthat awitnesscanonly give evidenceon what they heardand sawbut not give
evidence of what someone else heard and saw. That is called a hesiasasnentz a statement
made by a person who is not a witness.
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Hearsayevidenceisgenerallynot admissiblebecause:

U whenapersongivesevidenceof what anotherpersonhassaidthat otherD AOOT T 6 O
isnot givenon oath; and

U  the other personcannotbecrossexamined.

Todeterminewhetherevidenceishearsayor not, you must:
U determinethe purposefor whichthe evidencewill be used;

U ensure that the withess who gives the evidence has direct personal knowledge of the
evidence containedh the statement|f the prosecution wantgo rely on the evidence as
being the truth of what is contained in the statement.

For exampleastatementmade toawithessby apersonwhoisnot calledto be awitnessmayor
may not be hearsay dsllows:

U itwouldbe hearsayndinadmissible if theobjectof the evidencevould be toestablishthe
truth of what is contained in the statement; but

U it would not be hearsay and would be admissible as evidence if the statement is used to

establishnot the truth of the statementitself, but the factthat the statementwasmade.

Thereasonfor the hearsayruleisthat the truthfulnessandaccuracyof the personwhosewaordsare
spoken to another witness cannot be tested by cresamination because thagierson is not or
cannot be called as a witness.

The rule against hearsay evidence is qualified by common law and some statutory exceptions.

However,you may excludehearsayevidence evenif it isadmissibleat commonlaw, if you consider
it unsatisfactoy as being hearsay.

Exceptionsto the hearsayrule
Someof the exceptionsto the hearsayrule that existat commonlaw or by statute are:
U confessions;

U  evidenceof personsaboutto leavethe Cook Islandshat istakenbeforea Judgeor justice: s
32CPA;

U dying declaations:s33CPA,

U resgestae(certainstatementsmadeduring,or soonafter, atransactionthat isthe subject of
the AT O Ddioy))

U telephoneconversations.

Confessionarewherethe defendanthasmadea statementto anotherpersonout of court about
the crime they are charged with. This statement is hearsay, but it is adngssibl

O
>\
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o
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A confessiormadeatfter apromise,threat, or otherinducement(not beingthe exerciseof violence

or forceor other formof compulsion)doesnot have tobe automaticallyrejectedon thosegrounds if
you are satisfied that the means by which the confession was obtained were not in fact likely to
cause an untrue admission of guilt to be madé9&A.

The statement can be made to anyoge police officer, friend, relative anyone. That person,
however,mustcometo court andtell the court what the defendanthassaidto them. Sometimes
what the defendant has to say will be in writing, for example, in a police statement.

Theconfessioncaneither admit or denyin whole,or in part, the charge.If the statementmeets
these conditions it will generally be admissible, even though it is a hearsay statement.

Adefendantmay give evidencein court either denyingthey madethe statement, or admitting the
statement was made but saying it was untrue. You will need soiiee this issue in your decision.
Sometimes a defendant may challenge a statement they made to the police saying it was unfairly
obtainedandshouldnot be admitted in evidence Again,youwill needto resolvethis challengeand
decide if the evidence should not be admitted undéraf the Evidence Act.

5.8.7 Opinion evidence

The rule on opinion evidence is that withesses may only give evidence of facts they have seen,
heardor doneandnot give evidenceof their opinion on what they think or believe:thisisirrelevant
and not admissible.

Forexample,awitnessin acaseof allegedassaultgivesevidencethey sawone man strike another.

This evidence is relevant to the assault charge and is admissible. In the same case another witness
says they are sure the defendant is guilty because he is a bad man. This evidence does not go to
proving an assault it is simply the opinion of e person of the character of another and so the
evidence is irrelevant and it is not admissible.

Therearetwo exceptiongo the rule on opinionevidence:

U  expertopinionevidenceon matterswithin their expertise;
U nonA @b Aopirfiodeidence.

Expertwitnessegnay giveopinionevidenceif:

U they are qualified to do so (provide their background, qualifications and experience to
establishtheir competenceandauthority to speakasan expertin the specifidield); and

U the matter (issueof fact) requiressuch expertisebeyondthat of ordinarypersons.

Inthe caseof reportswritten by expertwitnessesijt isthe generalrule that they arenot admissible if
the expert is not called as a witness.

Non-expertsmay give astatement ofopinion on a matter testate relevant factpersonally known
by them andbasedon facts. Thewitnessshouldbe askedto describethe personsor circumstances
prior to being asked for their opinion.

Examplef non-A @ B Aoirfiod edidence:

U theidentity of anobject;
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U the handwritingof someonewith whomthey arefamiliar;
i A PAQ@ 160

U the speedofa vehicle;

U theweather;

U  whetherrelationsbetweentwo personsappearedo be friendly or unfriendly.

Sometimesit ishardto tell the differencebetweenfact andopinion. Therefore,useyourcommon
sense in deciding if the evidence is admissible, and if so, what weight you should give it.

5.8.8 Characterevidence
Admissibility of evidenceof bad character

The defendant: generally,the prosecutionmay not introduceevidenceof the badcharacterof the
defendant in any form. This includes any:

U previousconvictionsof the defendant;
U previousmisconductby the defendant;
U attitudestowardswrongdoingor immorality;

U  badreputationof the defendantin the communityin whichthey live.

Therearesomeexceptiongo this ruleat commonlawthat applyif:

U evidence obther misconducforming part ofthe sametransaction ofthe offence charged is
admissible at common law;

U the defendantputstheir character ingsue evidenceof badcharacter maype admittedat
common law;

U the defendantgivesevidence they mayin certaincircumstancegacecrossexaminationon
their character.

Witnesses A party producingawitnesscannotdiscreditthe witnessby usinggeneralevidenceof
bad character but may contradict the witness by other evidence.

Youmaydecideif awitnessshouldbe compelledto answera questionon crossexaminationthat is
not relevantto the casebut doesaffectthe x E O éedli€b§iduringtheir character:s 16(1)EA.

In exercising youridcretion, you may decide that such questions are proper if the truth of their
allegationswould seriouslyaffect the opinion of the court asto the credibility of the withesson the
matter they are giving evidence about. Such questions are improper if:

U they relateto matters soremotein time or are ofsuchcharacterthat evenif true they would
not (or only slightly) affect the opinion of the court; or

U thereisalargegap betweerthe importance ofthe chargesmadeagainstthex EOT A0 08 O
characterandthe importanceof their evidences 16 EA.

U they relate to issues of previous sexual experieoiche complainant.
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Awitnessmay be questionedasto whetherthey havebeenconvictedof anyoffence. Thecross
examiner may call evidence to prove the conviction if the witness:

U  denieshavingbeen saconvicted;
U  doesnotadmitaconviction;or
U refusesto answers13EA.
Theproof of previousconvictionsof awitnesscanbe by fingerprintsunders 14 of the EvidenceAct

or by certificate signed by the registrar or officer of the court where person was convicted: s
15(1)EA.

Admissibility of evidenceof good character

Adefendantmayintroduceevidenceto showthat they are of good character.But by doing this,
they also put their character in issue and the prosecutor may ee@asnine witnesses, or
sometimes the defendant, about their character and about any previousictions.

The purpose of introducing evidence of good character is primarily to establish the credibility of a
witnessor the defendant,andto point to the improbability of guilt. Evidenceof good characteralso
becomes important when sentencing the defgant upon conviction of an offence.
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6. Humanrights andcriminal law

6.1 Introduction to fundamental rights and freedoms
Equalityandfairnessarethe two key principleswhichunderpinhumanrights law but these
principles continue to behallenged by many factors in society today.
TheCooklslandsarea party to severainternationalhumanrights treatiesincluding:

U the UN Convention on the Elimination of all Forms of Discrimination against Women
(CEDAW) 1979atified by the Cook Islands in 2006

U the UN Convention on the Rights of the Ch{l@RC)1989) ratified by the Cook Islands in
1997 and

U the UN Convention on the Rights of Persons with Disabili{@RPD); ratified by the Cook
Islands in 2009.

These Conventionsan be directly applied where there is separate national legislation incorporating
Convention standards. Sectids(f) of the Family Protection and Support Act 2017, provides that
one of the principle purposeas the legislation is to:

AT OOOA OEAO OEA 1 AOGOAOO O xEEAE OEEO ! AOtwADPDI EAO
Christian principles and to human rights and gender equality, particularly through its commitments to
OEA #%$! 7h #2#h AT A OEA #20%$806

Beyond theFamily Protection and Support Act 2Q%the standards contained in each of these three
Conventions remain relevant as aids for courts in interpreting Article 65 Constitutional rights and
can be referred to by the courts to help resolve issues of statutorygré&ation, including any gaps
or inconsistencies between national laws.

The three Conventions are relevant to both criminal and civil case types, as both involve
fundamental human rights issues.

The CRC contains many guiding principles and standandghéotreatment of children as
complainants, defendants and witnesses in the criminal justice system.

Convention on Rights of the Child (CRC)
Key principles from the CRC are:
i 4EA OAAOO ET OAOAOGOOS8 1T &£ ATU AZEEAAOAA AEEI AOAI
decision which affects them (A&(1)CRC);

U  Children have a right to be protected from all forms of physical or mental violence, injury,
abuse or neglect while in the care of parents, legal guardians or otherd {&RC);

U Children have a right to be heard and to have tivéws considered within any proceeding
which affects them, based on their age and developmental stage {2@RC);

U  Children have a right to be diverted from criminal justice processes wherever possible;
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U Children have the right to be brought before the court as soon as possible after arrest;

U  Children have a right not to be detained or imprisoned without a court order and only as a
last resort and for the shortest possible time;

U Where detention or imprisonent cannot be avoided, children have the right to be held in
modified facilities separated from adults;

U  Children have the right to be provided with free legal representation;
U  Children have the right to be accompanied by a responsible adult or parent;

U  Childen have the right to privacy (meaning they should not be identified through the
criminal justice process). This may require their cases to be held in closed court, their names
and other identifying information to be removed from public listings and irgiments.

The CRC requires that there be a stated minimum age of criminal responsibilitg{@&a) and
the CRC committee provides ndrinding guidance that this age should be between 14 and 16
years. The global average age of criminal responsibility is 12.

Cook Islands law has age of criminal rgsonsibility of 10 years. Further the CRC defines a child as

being under the age of 18 years, while theevention of Juvenile Crime Act 19@€&fines a ciid as

AAET ¢ O1 AAO OEA ACA T &£ Xa8 4EEO I AAT O OEAO AEEI £
legally treated as adults. This is contrary to the CRC.

Under 26 of the Prevention of Juvenile Crime Act 1968, the High Court has a discretion to refer

AAOAO ETOI 1 OEIC OUI BT C DPRAOOIT 08 jBE)oOdretdirCAA X4& A
their matters in the High Court but to treat them as they would be treated ittt E1 AOAT 6 O #1 OC
(s26(2). Expanswe appllcatlon of these provisions by @wurt would assist to reduce the risk of

AEE]Il AOAT 60 OECEOO 110 AAET ¢ OPEAI A AU AT OOOO AOQA
consideration of their minor age.

Convention on the Elimination of all Forms of Discrimination against Women (CEDAW) and Gamtion
on the Rights of Persons with Disabilities (CRPD)

Both CEDAW and the CRPD protect women and people with disabilities from all forms of

discrimination (Art2 CEDAW, Ar6 CRPD) and provide for equality before the law (&#)(c)

CEDAW, Arti2CRPD). The CRPD also createsa@uty | AEA OOAAOIT T AAT A AAAT I I
people with disabilities so that they are able to participate in all aspects of their cases without
discrimination, on the same basis as othgirt 5(3).

The CRPD contains the following specific legal protections for those involved in criminal justice
proceedings:

U  Art13 access to juge, including through the provision of procedural and eggpropriate
accommodations, in order to facilitate their effective role as direct and indirect participants,
including as witnesses, in all legal proceedings, including at investigative and other
preliminary stages,

U Art 14, prohibition on unlawful or arbitrary detention, existence of a disability shall in no
case justify a deprivation of liberty. Reasonable accommodations must be provided to any
people with disabilities who are detained or imprisoned.
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Itisimportant for youto haveanunderstandingof humanrights asthey haveadirectbearingon

your work in upholding human rights as set out in the Constitution and in human rights instruments.
PartIVAof the Constitutionsetsout the fundamentalrights andfreedomsthat are protectedin the
Cooklslands.

Therightsandfreedomssetout in Art 64(1)(bJand Art 65are particularlyimportant for conducting
criminal trials. These rights and freedoms are discussed below.

6.2 Rightto afair and public hearing by anindependent and impartial court
Art 65(1)(e)pf the Constitution.

Everypersonis entitled afair and publichearingby anindependentandimpartial court: Art 65(1)(e)

Remember you are exercising a public functibattmust always be in open court, unless special
circumstances apply.

In JohnMichaelColliet& Anorv TheAttorney-Genera[2001]NZCA328[2002]NZAR257 the New
ZealandCourt ofAppealstatedthat individualshave the righto be triedby an impartialtribunal
andsetout the testfor determining whether judiciabias,or the appearance obias,exists.The
reasoning is highly persuasive in the Cook Islands.

TheCourtstated,in paragraph21and?22 of the judgment:

O yd@swithout sayingthat in the determinationof rights andliabilities everyoneis entitled to a fair
hearing by an impartiaribunal. Where actualbiasis shown or effectivelypresumed the Judge is
disqualified.

Where the focus is on the appearance of bias, the test is whether there wasdanggr of bia®nthe
part of the JudicialOfficerin questionin the sensethat the JudicialOfficer might unfairlyregard(or
haveunfairly regarded)with favouror disfavourthe caseof a partyto the issues under consideration by
the judicial officer.

Thetestisobjective,in this caseviewedthrough the eyesof the reasonableobsener awareof all the
relevantcircumstanceslt isnot the subjectiveperceptionof the particularlitigant 8 8 8 6 8

SeealsoQudicialconducd 8

6.3 Presumptionof innocence
Art 65(1)(e)pf the Constitution.

Everypersonisentitled to the presumptionof innocenceuntil provenguilty accordingto law: Art

65(1)(e)

Youmustensurethat:

U  youdonot baseyour findingof guilty on previousknowledgeof the accusedand
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U the prosecutionbearsthe burdenof provingthe A A A O Quiitfbdyondreasonabledoubt.

InFrancedNealev CoolslandsPoliceDepartmen{1992]CRNO 228 (High Court), Quilliam Jstated:

O Suspicionisnot enough.Thecasehadto be provedbeyondreasonableA | OA O 8 6

Sometimes before or after a defendant is charged with a crime, they are asked by the police (and
sometimesby friendsor family) what they haveto sayin responseto the charge.Somedefendants
reply and what they have to sajif relevantz is admissible in court as an exception to the hearsay
rule. Some defendants refuse to say anything in response accorditigetoright to remain silent.

Silence is the right of the accused. There is no onus on the defendant at any stage to prove their
innocence. The presumption agfinocence meanthat the defendant doesot have togive orcall

any evidence and does not hat@establish their innocence. It is for the prosecution to prove
beyondreasonabledoubt the defendantisguilty. Thereis noobligationfor the defendantto give

an explanation to prove their innocence.

Forthe right to silenceseess?7land75of the CriminalProcedureAct 198(0;81(CPA):

U before the prosecution evidenceggven at tral you must caution a defendaniho isnot
legally represented that they are not obliged to give or call evidence and, if they do not, that
fact will not be allowed to be the subject of any commentl1€PA,;

U noadverse commenmaybe made whereghe defendantrefrainsfrom giving evidence aa
witness: sFT5CPA.

In most countries this approach is also shown by police, who are obliged to give a warning to a
personsuspectedf acrimewhenthe policeaskthe suspecto makeastatement. Thewarningisin
these words or similar:

AU AT UOEET Ch A
) 8 ¢

o =

A

J>1C

o)
A A

6.4 Rightto freedom from cruelor degrading treatm ent
Art 65(1)(b)of the Constitution.

Article 65(1)(b)of the Constitutionprotectsthe right to freedomfrom cruelor degradingtreatment.
In ReMetuavaineMiri[1995]CKHC7 (9 May 1995) ChiefJusticeQuillamstatedthat the punishment
that had been inflicted upon the defendant was seriously in breach of the huights provision of
the Constitution and especially A85(1)(b)of the Constitution, the right to freedom from cruel or
degrading treatment.

The defendant, who had escaped from nisseveral times and was up for sentencing after
committing severaloffenceswhile at large,hadbeenpreviouslyconfinedfor 14monthsin acell with
no beddingandequipment,in solitary confinementandin total darknessexceptfor halfan hour a
day.
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TheChiefJusticesetout the conditionsthat the prisonerhadto endurein hissentencingreasons:
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6.5 Rightto legal counsel
Art 65(1)(c)(ii)

Article 65(1)(c)(iipf the Constitution protectsthe right of any personwho isarrestedor detained,
wherever practicable, to retain and instruct a barrister or solicitor without delay.

Inmanycasesit will beimportant for adefendantto havelegalrepresentation or at leastthe
advice of a lawyer, in order to understand the charges against themabd able to defend
themselves against those charges.

Thecourtshouldensurethat a defendantis giventime to meetwith alegalrepresentativef they so
choose.

The right to retain and instruct a barrister or solicitor, was canvass@alice v Ngametua Tutakiau
[2002] NZAR520 (19 November 2001In this case, defare counsel challenged the admissibility of
astatementby the defendant,taken by the police,onthe groundsthat the policehadnot informed
the defendant of his right to a lawyer before he made the statement.

TheChiefJusticesaid:
Or @éiehdantlwasarrestedfand]8 not informed of hisright to alawyer, but he wasentitled to be
informed of his right to a lawyer ... It was too late to do it at the end of the interview and the obtaining
of the full statement. In those circumstances,the ) OO1 A OEAO OEA xOEOOAT OOAC

6.6 Right not to be convicted of any offence unless it is in breach of a law in
force

Art 65(1)(g)of the Constitution.

Article 65(1)(g)protectsthe right of anypersonnot to be convictedof any offence exceptfor the
breach of a law in force at the time of the act or omission.

Thisright alsopreventsa personfrom beingtried for an actor omissionthey committed beforethe
legislation making it unlawful came into existence.

6.7 Freedomfrom unlawful and arbitrary detention
Art 65(1)(c)(iiland (1)(f)of the Constitution.

Article 65(1)c)(iii) protects the right of any person who is arrested and detained to apply, by
themselves oby someoneon their behalf, forawrit of habeas corpuso determinethe validity of
their detention and to be releasedtlieir detention was unlawful.
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Habeas corpus is an ancient court petition that orders that a person who is being detained be
broughtbefore the court for dearing todecide whether theletention islawful. Awrit of habeas
corpusensuresa | AEOEAOATI 60 OECEO ACAET OO0 O11 Ax £E0I

>\
—_
>

Sectionllof the JudicatureAct reinforces the righto applyfor awrit of habeascorpus.It provides
that on application, the High Court may make an order:

U forthe releaseof anypersonfrom unlawfulimprisonmentor detention; or

U for the production before thecourt ofanyperson allegedo be unlawfullyimprisonedor
detained; and

U that everypersonwho disobeyssuchordershallbe guilty of contempt of the High Court.

Article 65(1)(f)of the Constitution provides people charged with criminal offences the right to
OOAAOT T AAT A AAEI h AgAADPO &£ O EOOO AAOOAS AOAAOQEI
and against the use of prial detention.
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7. Principlesof criminal law and criminal responsibility

7.1 Introduction

Inthe Cooklslandseverycriminal offenceis createdby a statute, regulationor by-law andnot the
common law, under 8 of the Crimes Act. The Crimes Act 1969 (CA) is the main statute that sets
out those acts or omissions that should be regarded as a criminal offence in the Cook Islands.

Thissectionwill discuss:
U theimportant principlesof the criminallawsthat governcriminalproceedings;
U defenceghat canbe raisedhat excusea defendantfrom criminalresponsibility;

U party(s)whichwill be held criminallyresponsiblgor thoseactsor omissions.

7.2  Principlesof criminal law
7.2.1 Innocentuntil proved guilty

Oneof the mostimportant principlesin criminallaw isthat the defendantisinnocentuntil proved
guilty: Art65(1)(e)pf the Constitution.

Unlessanduntil the prosecutionprovesbeyondreasonabledoubt that the defendantis guilty of all

the elements of the offence, they are innocent in the eyes of the law. Acting on this principle, for
example, you may grant alleged offenders bail allowing them to remain in the community while
they await trial.3 A Raildds

Silence is the right of the accused. The defendant does not have to give or call any evidence and
does not have to establish their innocence. It is for the prosecution to prove beyond reasonable
doubtthe defendantis guilty. Seealsoss7land75of the CriminalProcedureAct 19881 (CPA).

3AA A1 01 O(Oi ATl OECEOO AT A AOEI ET Al 1 Axo Ol

7.2.2 Doublejeopardy

Another important principle is that a person cannot be prosecuted, and punished, for the same
crimemorethan once.Therearetwo partsto this rule:it prohibits not only double punishment,but
also protects individuals from repeated attempts by the state to prosecute them for the same
offence. SedPolice v Nga[l1992] CKHC 3; CR 7230.1991 & 757.1991 (24 June 1992)

7.2.3 Burdenand standard of proof
Burden

The prosecution has the burden, or responsibility, of proving their case. They must prove all the
elements of the offence, beyond reasonable doubt. If, at the end of the prosecution tese, t
prosecutionhasnot producedevidenceof all the elementsof the offence,thenthereisno caseto
answer and the prosecution has failed.

EET 7
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If the prosecutionhassucceededt producingevidenceof all the elementsof the offence,then the
defence has a chance to present their case and then you must decide whether the prosecution has
proved their case beyond reasonable doubt, taking into account what the defence has shown.
Thedefencedoesnot haveto proveanythingunlessthey raisean affirmative defence.Thiscouldbe
insanity, for example, or a statutory defence where it is an element of the defence itself, for
examplethat the defendantactedO x E Orgdsdb&bled @ A Gvihihihey mustproveonthe

balanceof probabilities).

If you haveareasonabledoubt on anyof the elements,after hearingthe evidenceof the defence(if
any) orsubmissionsvithout evidence then theprosecution hagailed andthe defendantshouldbe
found not guilty.

Standard: Beyondreasonable doubt

Youdecidethe guilt or innocenceof the accusedy reasonandnot by emotion.

The standard of proof, on which the prosecution must satisfy you, is beyond reasonable doubt.
Taking account of the prosecution evidence and the evidenaniij of the defence and the
submissionsyoumustbe surethat the accusedsguilty. If you haveareasonabledoubt aboutthat
then you must acquit the accused.

SeealsoO % O E Atd findoliténore aboutthe burdenandstandardof proof.

7.2.4 What must be proved
Physical act (actus reus)

Most offencesrequireproof of a physicalact or seriesof acts,conductor omission(actusreus)
which:

U isnot allowedby law;or

U  wherethe resultisnot allowedby law.

Theseactsor omissionsarethe physicalelementsof the offence,all of whichmustbe provedby the
prosecution.

Mental capacity (mensrea)

Most offencesrequirethe prosecutionto provethe defendanthadaparticular state of mind in
addition to the act and its consequences.

Thestate of mind couldbe:

U intention z the defendantmeansto dosomething,or desiresa certain result (thisan
include deliberate or negligent acts or omissions);

U recklessnesgalthough the defendantioesnot intend the consequenceghe defendant
foresees the possible, or probable, consequences of his/her actions and takes the risk;

U  knowledgez knowingthe essentiakircumstanceshat constitute the offence;

U  beliefz mistakenconceptionof the essentiakcircumstance®f the offence;
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U negligencez the failureof the defendantto foresee aconsequence tha&reasonable person
would have foreseen and avoided.

It is then open to the defendant to point to an absence of intention or bring sufficient evidence on
whichafinding of absenceof intention couldreasonablybe based.Thedefendantdoesnot haveto
prove thatthere wasnointention z it isfor the prosecution to prove there waan intention beyond
reasonable doubt.

In most casesproofthat the defendantdid the prohibited actis alsosufficienton first impression

i POEI A AAAEAQ 1T £# AOGEAAT AA T &£# ET OAT OET 18 910
committed the essential act that is, you can presume that individuals intend the natural
conseqguences of their actions.

If, after hearingthe defenceevidence youarenot satisfiedbeyondreasonabladoubt that the
defendant had the necessary intention, then you must dismiss the charge.

7.2.5 Criminalresponsibility

Partlll of the CrimesAct providesfor statutory justificationsor excusesn the caseof all chargesto
which they apply: 23(2)CA. Where a person is not criminally responsible for an offence, they are
not liable for punishment for the offence.

Allcommonlaw rulesthat providefor ajustification, excuseor defenceto anycharge,still applyto
an offence under the Crimes Act onder any other statute, unless they are altered by or are
inconsistent with the Crimes Act or any other statuge23(1CA.

GenerallyaA A £A T BaseviDrély®n one of the following:
U the prosecutionhasnot provedallthe elementsbeyondreasonabledoubt;

U they haveaspecificdefence, specifiedh the actualoffence (for example without lawful
excuse, reasonable excuse, or reasonable cause or lawful justification);

U theywerenot criminallyresponsibleunderPart lllof the CrimesAct or the commonlaw.

In the casef aspecificdefence olack ofcriminalresponsibilityunderPartlll of the CrimesAct or
the commonlaw, the defendantmust providesomeevidencein supportof the defence.Then,it is
the prosecution that must exclude that defence beyond reasonable doubt.

The exception is insanity. this case, it is for the defendant to prove, on the balance of
probabilities,that they wereinsaneat the time of the offenceandtherefore, did not havethe
required intention for the offence.

Therulesin Partlll of the CrimesAct canbe dividedinto two categories:

1 Thoserules that relateto the defencethat the defendant dichot havethe mentalintent orwas
acting involuntarily. These include:

U ignoranceof the law

b1
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U negligencejnvoluntaryactionsandaccidents
U mistakeof fact

U intoxication

U insanity

U infancy.

2 Some ofthe rules thatrelateto excusesr circumstances thajustify, in law, the conduct ofthe
defendant are:

U  compulsion
U selfdefenceor defenceof person
U defence ofproperty

U claimofright.

7.2.6 Ignoranceof the law

Thefactthat anoffenderisignorantof the law is not an exaisefor any offence committed by them:
s28#! 8 4EA DOI OAAOOEIT T AT AO 110 EAOGA O bHOi OA
case. However, you may take this into account when determining the appropriate sentence.

Theexceptionto this ruleiswhereknowledgeof the law isexpresslysetout in astatute asbeingan
element of an offence, in which case:

U  thedefendantmayraise evidence thahey did not know that their actr omissionsvere
against the law at the time of the offence; and

U the prosecution igequiredto prove beyondeasonable doubthat the defendanthadsuch
knowledge of the law.

7.2.7 Negligence,involuntary actsand accidents

A personisgenerallynot criminallyresponsiblefor anact or omissionthat occursindependentlyof
the exercise of their will or for an event that occurs by accident unless a statute expressly states
otherwise for negligent actions and omissions.

Negligent acts or omissions
#OEI ET Al 1T ACI ECAT AA EO xE Abidh cobdiitdtes Ahd dHdncedAdbésO 8 O
not complywith the standardsof areasonableperson.Therefore,apersoncanbe found criminally

negligent for somethingeven ifit is an accidentf a reasonable person woulthve been aware of
the risks of thabehaviour in the same situation.

For example: Robert balances alitfe bucket of paint on top of the partly open front door of his
busycaféduringnormalopeninghourswithout putting up anysignsto warn customersnot to use
the door.
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Involuntary actions

defendantwill not be criminallyresponsiblefor actsor omissionghat areinvoluntary.

Forexample:Robertwasthrown through his café shopwindow by anirate customerandlandedon
a car bonnet. Robert would not be criminally responsible for the damage to the car because it was
TTO0 21T AROOGEO O1T1 01 OAOu AAOGEIT OEAO 1 AA O OEA A#

Automatism

Automatism is a common law defence whardefendant is not consciously in control of their own
mind andbody. It mustatotal lossof voluntarycontrol. Impairedor reducedcontrol isnot enough.
The defence of automatism may be invalid when the defendant is at fault for falling into the
conditionin the first place.The prosecutionwould haveto provethe defendantwasrecklessasto
what would happen if they fell into the condition.

The state of automatism can arise from: concussion; sleep disorders; acute stress; some forms of
epilepsyandsomeneurologicaland physicalailments.Expertmedicalevidenceisusuallyrequired.
Theprosecutionmustprovethat the actionsof the defendantwerevoluntaryandthat the defence

of automatism does not apply. However, the defendant mustegsufficient evidence to raise the
defence that their actionsvere involuntaryBratty v AttorneyGeneral for Northern Irelafti961] 3

All ER 523

Accidents

A personisgenerallynot criminallyresponsiblefor aneventthat occursby accidentandwasnot
intended.Youmustaskyourself,O x T 6uchAneventhavebeeneasilyforeseenby anordinary

personinthed i A AEOAOI OOAT AAde o6

The prosecution must prove that the act or omission was not an accident, beyond a reasonable
doubt. However the defendantmust supplysomeevidenceto supportthe defenceof accidentif
they raise this.

7.2.8 Mistake of fact
Forthe commonlaw defenceof mistakeof factto succeed:

U the defendant mushavebeenunderanhonest,but mistaken,belief asto the existenceof
any state of things; and

U the offencemusthavebeencommitted while holdingthat honestbut mistakenbelief.

i
Whether the defendant was under an honest but mistaken belief is taken from the evidence
presented.did the defendanthavea genuineandhonestbeliefasto the state of things, even
though they were mistaken in that belief?
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Thecommonlawrulesfor an honestbut mistakenbeliefare:
U the prosecutionmustprovethe unlawfulnesofthe A A EAT Acldn;06 O

U ifthe defendant hadeenlabouringundera mistakeasto the facts,they must be Judged
according to their mistaken view of the facts; and

U ifthe defendant wa®r may havebeenmistakenasto the facts,it isdoesnot matter that
the mistake was unreasonable.

7.2.9 Intoxication

Intoxicationor beingdrunkisnot itself adefenceto a crime. Butinsteadgoesto the state of mind of
the defendant: see, for exampl& v Kamipe[il975] 2 NZLR 6 (CA) andR v Clark§l992] 1 NZLR
147(CA).

People may do things when intoxicated that they would notvdaen sober. But the law holds
people responsible for their intentional acts, even if they are drunk at the time. However, if you
think it isareasonableossibilitythat the defendantwassogrosslyintoxicatedthat they did not

form any conscious interdt all, then the prosecution has not proved intent to the required
standard. Se&k v HageiCA162/02 4 December 2002

7.2.10 Insanity

Every person is presumed to be sane at the time of doing or omitting any act until it is proven
otherwise:CrimesAct 1969(CA), 26(1) However,s26(2)CAthen providesthe test for insanityasa
defence to criminal responsibility. You must be satisfied on the balance of probabilities that:

U thedefendantsufferedfrom O &turalE | A A AdEd ORAGEDoktte® A T 4nd N
U the defendantwassoaffectedby it that:
1 theywereincapableof understandingthe natureandquality of their act; or

1 theywere incapable dknowing thatwhat they did wasmorallywrong,in light of
commonly accepted standards of right and wron@€&2)CA.

Insanitybefore or after the time of acting,andinsanedelusionsthough only partial, may be
evidence that the offender was at the time in such a condition of mind as to render them
irresponsible for the act or omission26(3)CA.

It isthe defendantwho hasthe onusof proof for a defenceof insanity,on the balanceof
probabilities.

O$ EOBAMOIAET Ad

Thefirst questioniswhetherthere isproofthat the defendantsufferedfromaO A E CAAGOAR | ET Ao
I O Of1 KA OO theRi@elofthe offending. Thisrequires a diseaser disorder othe mental

faculties affecting the ability to understand and think rationally. The mind refers to the mental

faculties of regon, memory and understanding, in the ordinary sense. It need not be a permanent
condition and it is irrelevant whether the disease is curable.
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The defendant should have medical evidence that points to their mental incapacity, to plead
insanity.But ultimately the meaningof O A E Oohthe®d A 1 idadegalquestionfor youto decide
rather than a medical question, even though medical evidence may be required.

Thediseasemustsoseverelyimpairthesementalfacultiesandleadthe defendantnot to knowthe
nature and quality of the act that they were doing, or that they did not know that what they were
doing was wrong.

OAT EALZ OEA AEOAAOA EO OET xi O EAOA AEEAAOAA OE
show,on the balanceof probabilities, that the diseasedeprivedthem of the capacityto know or the
capacity to understand.

Theterm O A E Odktlle® A T Wasoften beendefinedby whatit isnot. It isnot:

U atemporaryproblemofthe minddue toan externafactor suchasviolence,drugs,or
hypnoticinfluences;

U aselfinflicted incapacityof the mind;

U anincapacitythat couldhave been reasonablpreseen due taoing or omitting todo
something, such as taking alcohol with pills against medical advice.

Inthesecasesthe defendantmay not be excusedrom criminalresponsibility althoughthere are
difficult borderline cases.

Capacity to stand trial is also different from whether the person is exempt from criminal

OAODPT 1 OEAEI EOU &I O OE Algféom iifethed a peidoh m&yior mayEnbt@avé E QU G ¢
a valid defence for their acts at that time, the court must be satisfied that a person facing trial has

capacity to stand trial at that time. The standard necessary for a person to be competent to stand

trial includes an ability tdR v Press¢t958] VR 4%a decision of the Victorian Supreme Court):

u A& o A 1AUPAOOT T80 O1 AAOOOAT AET ¢ T &£ OEA T AOO

U challenge jurors and understand the evidence;

U decide what defence to offer; and

U  explain his or her version of the fa¢tscounsel and to the court

See the decision of the Supreme Court of SamoRaiice v Poloit2021] WSSC 5for a useful
discussion onapacity to stand trial.

O) 1 A Ad dnderstanding the nature and quality oftheir AAQOET T 06

The next question is whether, if the disorder existed, it rendered the defendant incapable of
understandinghe OT A GQi@Q B A 1ofir@itlagtions.TheOT A Odbtied meansits physical
AEAOAAOAOEOOEAO8 4EA ONOAI EOUS T &£ A1 AAO OAEAOO
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understand, in terms of the quayitof the act, that doing so will cause that person to drown.
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0) T A Ad ndwind what they didwasmorally x OT T C06

Alternatively, the issue is if the disorder existed has it been proven that the defendant was
incapableof knowingthat what they did wasmorallywrong. Thisis judgedby the commonly
accepted standards of right and wrong.

O- I OAD Il Tiggedinedaccordingto the everydaystandardsof reasonablepeople. Thefocusis
on the state of mind of the accused and whether ttagpreciated that what they were doing was
wrong. SeeR v Macmillafil966] NZLR 616CA)

7.2.11 Childrenand criminal responsibility

No person shalbe convictedof an offence by reasonof anyaction or omissionwhen theperson is
underthe ageof 10:s24(1)CA.In casesvherethe defenceof OE | | AK®K@ised evidenceas
O OEA AEEI A8O AcCA OEI O A AA CEOAT 8

Capacityto know and understandfor children between 10and 14years

Childrenagedbetween10and14shallnot be convictedof an offenceby reasonof anyactdoneor
omitted by them whenof the ageof 10but underthe ageof 14years,unlessthey kneweither that
the act or omission was wrong or that it was contrary to laB5&L)CA.

It isfor the prosecutionto prove,beyondreasonabledoubt, that whencommitting the offence,the
childknew that theiractwasseriouslywrong or contraryto law. Thisisdistinctfrom an actof mere
naughtiness or childish mischigk v Sheldofl1996] 2 Cr App R 50

Capacityor understandingmay be provenby:

U callingany persorwho knowsthe childandisableto showthat the childdid knowthat they
ought not to commit the offence (for example, teachers, parents, relatives);

U theinvestigatingofficer askingthe following questions:
{1 didyou knowthat what you did wasseriouslywrong?
1 whydidyou knowit wasseriously wrong?
1  wouldyou have done whatou didif apolice officeryour parentsteachersyillage

elders or your pastor could see you?

In assessing theapacity of a child aged between 10 and 14 to commit a crime, you should bear in
mind that the age of criminal responsibility in the Cook Islands, being 10, is below the age
recommended by the UN Convention of Rights of the Child Committee of between 146nd
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7.3 Rulesrelating to excusesor specialcircumstances
7.3.1 Compulsion(or duress)
Apersonwho commitsan offencewill not be heldcriminallyresponsiblefor the offenceif they:

U  committhe offence undercompulsion bythreatsof immediate death ogrievousbodily
harm from a person who is present when the offence is committed; and

U believethat the threatswill be carriedout; and

U arenot partyto anyassociation or conspirasyherebythey aremade subjecto
compulsion: 7(1)CA.

A defendantcannotusethe excuseof compulsionto avoidcriminalresponsibilitywherethe offence
is: aiding or abetting rape; treason{§ or communiating secrets (80); sabotage(81); piracy (s

103 or piraticalacts(s104); murder(ss18%188 or attempt to murder(s193; woundingwith intent
(s208); injuring with intent to causegrievousbodily harm (s209(1); abduction(s230) or kidnapping
(s23D); robbery (256) or arson (817.

A defence of compulsion may be available where the defendzientionally committed the crime
but actedunderthreat of immediate death or grievousbodily harmfrom a personpresentwhenthe
offence was committed. The threat of harm can be to the defendant or to another person.

InHayv R[2015]NZCA329 the New ZealandCourtof Appealconfirmedthat the elementsof the
defence (similar statutory wording under s 24 of their Crimes Ath#éoCook Islands) are:

U  The existence of a threat to kill or cause grievous bodily harm.

U  The threat must be to kill or cause grievous bodily harm immediately upon refusal to
comply.

U  The person making the threat must be present during the commission obtfeace.

U  The defendant must commit the offence in the belief that the threat will be carried out
immediately.

Oncethe defencehasbeenraised,the onusisonthe prosecutionto disprovecompulsionif the
defence is supported by credibévidence.

Whereamarriedwomancommitsan offence,the fact that herhusbandwaspresentat the
commission of the offence shall not raise the presumption of compulsi@@{3)CA.

7.3.2 Defenceof person

Therearethree defencesin the CrimesAct wherea personisjustifiedin usingforcein defending
themself or another person. These are:

U selfdefenceagainstanunprovokedassaults50CA,

U selfdefence againsprovokedassault(provocation maye byblows,wordsor gestures
under s52CA): $1CA;
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U in defence ofperson under their protection againat assault,if the defendantusesno
more force than is necessary to prevent the assault or the repetition oc58CA.

U  For the forceo be justifiedfor selfdefenceunder sS0CAit mustbe:
1 notmeantto causedeathor grievousbodily harm;and
1 nomorethan isnecessaryor the purposeof self-defence.
If the defendantdoesin fact causedeath or grievousbodily harm, thisis still justified if the
defendant:

U doessodueto a reasonabldear ofdeathor grievousbodily harmfrom the violenceof the
original assault by the attacker; and

U believeson reasonable groundshat they cannototherwisepreserve themselfrom death
or grievous bodily harm:S0(2)CA.

Forself-defenceunders51CAthisisjustified if the defendant:

U usedthe force dueo a reasonabldear ofdeath or grievousbodily harmfrom the violence
of the party first assaulted or provoked and believing on reasonable grounds, that it was
necessary to save themself from death or grievous bodily harm; and

U did not beginthe assaulith intent to kill or do grievousbodily harmanddid not try at any
time to kill or do grievous bodily harm before they had to save themself; and

U declinedfurther conflict andquitted or retreatedfrom it asfar aswaspracticablebeforethe
force was used: 51CA.

The defence musgpoint to some evidence dhis defence tobe raisedThe prosecution mst then
showthat the actwasnot donein selfdefenceor defenceof anotherundertheir protection and/or
that the force used was unreasonable: see& Bridge2003] INZLR 636 (CA)

7.3.3 Defenceof property

There are severalefencedsn the CrimesAct where aperson with peaceable possessionanfy
propertyisentitled to usereasonablgorceto defendtheir property. Theseincludedefenceof:

U  movablepropertyagainsttrespasserss54(1)CA;
U  movablepropertywith claimof right: s55(1)CA;
U adwelling houses57CA;

U landor buildings:s58(1)CA.

Peaceablesntry to assertyour lawful right to anylandor buildingsisjustified unders 59(1)CA,but
you must have peaceable possession of that land or building with a claim ofsight2)CA.

Likewise, anypersonisjustifiedin peaceablyenteringon the landto exerciseanyright of way, other
easement or profit, to exercise that right of way, easement, or profitd €A.

Thedefendanthasanevidentiaryburdento raisethis asadefence whichthe prosecutionmust
refute O A A Urkakohabled | O ROGodie[2007INZCA144
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Excess of force: But even though any person may be legally allowed to use force, if they use
excessivdorcethey arestill criminallyresponsibleaccordingto the natureandquality of the act that
makes up the excessive forced4CA.

7.4  Other defencesandstatutory defences
7.4.1 Claimof right

This is an honest belief that the act was lawful. The test is subjective. This is only a defence where
the definition of an offence requires the prosecutianprove absence of claim of right. When
successful, a claim of right means the conduct does not attract criminal (or civil) liability. For
example this defencemaybe raisedfor the offenceof theft. Anaccusednayhaveavalid defenceif

they have arhonest belief that they had a legal right to take the goods in question.

7.4.2 Statutory defences

Thereare someoffenceswithin yourjurisdictionwherethe provisioncreatingthe offencealso
specifies a defence. For example, where provisions makeaffance to do something:

iU Ox E Oredsdndbld @A Ob A 6 N

U  Ox E Oredsddabled A O OrA 6 N

i OxEOBRWWUED OOEAEAAQEI T 68
Oncethe elementsof the offencehavebeenprovedby the prosecution the burdenof proof shifts
to the defendant to prove on thbalance of probabilities that they had a reasonable excuse.

7.5 Parties

Thelawrecogniseghat there canbe more than onepersonconnectedto acriminaloffence.This
includes:

U thosewho actuallycommit the offence (principaloffenders);

U thosewhosomehov contribute tothe commission othe offence through encouragement,
advice or assistance (accessories);

U thosewho conspireto commit anoffence;

U thosewho aid anoffenderafter the commissionof the offence (accessorieafter the fact).

7.5.1 Principaloffenders

A principal offender is the person(s) whose conduct comes within the definition of the particular
offencein question.Section68(1)(a)f the CrimesAct statesthat everyoneis aparty to andguilty of
an offence whaommitsthe offence.In casesvherethere isonly one persorwhoisinvolvedin the
offence, they will beéhe principal offender.

7.5.2 Parties
Everypersonisa party to andguilty of anoffencewho:

U doesor omitsan actfor the purpose ofiding anypersonto commit the offences:s68(1)(b)
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U abetsanypersonin the commissionof the offences68(1)(c)or

U incites,counselspr procuresanypersonto commit the offence:s68(1)(d)CA.

An accessory or party is a person who aids, abets, or counsels or procures the comafiasion
offenceunders68(1)(b¥(d) CA.Althoughanaccessorysnot a principaloffender,they are charged

and can be convicted of the actual offence as if they had been the principal offender. An accessory
may be found criminally responsible for all offences unless it is expressly excluded by Statute.

O! EAMEAAAOOET Co

Thephysial actsof aiding,abetting andthe offenceitself are requiredfor being liableasapartyto

OAIAIOOABE&@@%S@W&RK@M.

Thekeyelementsare:
U anoffencemusthavebeencommitted by the principal;

U the defendantwasactingin concertwith the principaloffender (providing encouragement
in one form or another); and

U therewassomesortof mentallink or meeting ofthe mindsbetweenthe secondary party
and the principabffender regarding the offence.

Applin[1973] OB 815

Theelementsfor inciting are:
U anoffencemusthavebeencommitted by the principal;
U the defendantincitedthe principalto commit anoffence;and

U the defendantintendsor assumeshat the person theyncite willactwith the intention or
state of mind required for that offence.

Theterm, O Gbunselorb O1 A Gedehallyiescribesadviceandassistancayivenbeforethe
offence is committed.

CounsellingneansO A A O EEeCdmmeéntiingorE T O O E GeeREanQieaprto OE T Adicd A h
ET OOOOAO 1 O AOOET OEOCAGS
Theelementsfor counsellng are:

U anoffencemusthavebeencommitted by the principal;

U the defendantcounselledhe principalto commit anoffence;and

U  the principalactedwithin the scopeof their authority: Rv Calhaenfil985]2 All ER267.
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It doesnot matter that:

U the principaloffenderwould have committedthe offence anywayeven withoutthe
encouragement of the counsellor;

U the offenceactually committedisthe sameasthe onethat wascounselledor adifferent
one; or

U the offenceiscommitted in the waycounselledor in adifferentway.

To procure means to bring about or to cause something or to acquire, provide for, or obtain for
another.lt requireseffort. Youprocureathing by setting out to seethat it happensandtaking the
appropriate steps to produce that happening: seerdin Laurant Ltd v Commerce Commission
[1990] 3 NZLR 56HC).

Theelementsfor procuringare:

U anoffencemusthavebeencommitted by the principal;

U the defendantprocuredthe principalto commit anoffence;and

U thereisacausalink between theprocuring andhe offence committed.
Withdrawal

A party may escape criminal responsibility for thigence if they change their mind about
participatingandtake stepsto withdraw their participationin the offencebeforeit iscommitted.
Underthe commonlaw withdrawalshouldbe:

U madebefore thecrime iscommitted;

U communicatedbytelling the one counslledthat there hasbeen achangeof mind (if the
participation of counsellor is confined to advice and encouragement);

U communicatedin awaythat will serve unequivocaiotice tothe one being counsellethat
help is being withdrawnR v Becerra and Coo[j&£975) 62 Cr App R 212

Withdrawal should give notice to the principal offender that, if they proceed toycant the
unlawfulaction,they will be doing sowithout the aid andassistancef the personwho withdrew.

7.5.3 Accessoriesafter the fact
Apersonisanaccessonafter the fact whenthey:
U  know that apersonisapartyto an offence;and

U receives, comforts, or assists another, or tampers with or actively suppresses evidence
againstthem, sothat they are ableto avoidarrest orconviction,or escapeafter arrest:s

73(1CA.

But a married person does not become an accessory after the fact for the offence of the spouse if
they do anyof the actsstatedin s 73(1}o assisttheir spousgor their spouseandanyother person)
to avoid arrest: §3(2)CA.
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Theelementsfor accessoriegfter the fact are:
U the principaloffenderwasguilty of anoffencepunishableby imprisonment;
U the defendantknew thatthey wereaparty to the offence;

U the defendantreceivedor assistedr comfortedthe principaloffender tothe offence,or
tampered with or suppressed evidence; and

U the defendantdid so,to enable theprincipaloffenderto avoidarrestor conviction or escape
after arrest.

7.5.4 Conspiracy
Conspiracyequirestwo or more peopleto agreeto commit an unlawfulactwith the intention of
carrying itout. A spouseis capable oftonspiringwith their spouse (otheir spouse andnyother
person): $£8 CA.
Theelementsof conspiracyare:

U theremustbe afirm agreementbetween atleasttwo people;and

U theremustbe an intentiorto carryout anunlawfulact.

SeeRv Morris(Lee)2001]3NZLR759(CA)at [15],wherethe Courtsaid:

I AT T Oax&nciods domién design of two or more persons to do an

@)
O1T1 AxEO61 AAO 10 O61 Al A 1 Ax&EDHI AAO A

Theoffenceof conspiracyis committed whenthe agreementismade:Rv Simmonds Others(1967)
51Cr App Re16 andRv Gemmel[1985]2 NZLR740(CA)at 743.

Aslongasthe agreementcontinues,othersmaybecomeconspiratorsby joiningthe agreement: see
R v Harri€€A121/06, 27 September 2006.

They may be liable on conviction to imprisonment for a term not exceeding 7 years if the maximum
punishment for that offence exceeds 7 yeargprisonment; or the same punishment as if they had
committed that offence;or the punishmentfor conspiracyexpresslysetout in the CrimesAct or any

other enactment: $33CA.

Knowledgeof the relevantlaw that makesthe proposedconductillegalneednot be proved:Rv
Broad[1997] Crim LR 666
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